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IN THE CIRCUIT COURT OF MONTGOMERY|

ANN HARBIN, Individually and d/b/a
HARBIN RESEARCH SERVICES,
EMIERSON ENTERPRISES,
CRED-X, INC. d/b/a THE CREDIT
CORPORATION OF AMERICA and
STATEWIDE HEATING AND AIR
CONDITIONING SERVICE,

K Plaintiffs,
Y.

PITNEY BOWES INC;
PITNEY BOWES CREDIT
CORPORATION,

Defcndants.

T ED AND RESTATED CLASS ¢

th

Complaint against the Defendants, PITNEY BOWES INC (!
BOWES CREDIT CORPORATION (“PITNEY BOWES

incorporate all allegations of the original complaint and each

Complaint. In support thereof, the Plaintiffs state the follow'ui\

NA
1.

over the course of years, charged unnecessary ValueMax fees

customers which are a fraud, unnecessary, mischaracterized, 1

2

ot G

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

COME NOW the Plaintiffs, individually and on behalf

goughout the United States who are similarly situated, and file

OF

Plaintiffs leased equipment from Defendants, P

SCT LAW LIBRARY PAGE 48789

¢OUNTY, ALABAMA

|

Civil Action No}:2002-769

1ON COMPLAIN

?f a class of all persons or entities

this Third Amended and Restated
‘BITNEY BOWES"), and PITNEY
CREDIT”).  Plaintiffs adopt and

spbsequent Amended and Restated

&
S

Through a fraudulent, unlawful and unfair goprse of conduct, Defendants have,

t6 Plaintiffs and Defendants ¢ other
inconscionable, and not collectable.

aintiffs entered into lease agreements
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with Defendants pursuant to which Defendants provided postage

On the back of the lease, in pale, s;all print js a provision whi

Pidintiffs to provide proof of insurance covering damage to the |
to provide such proof uponrequest, then Defendants will include

program, Defendants never requested Plaintiffs to provide pre

lease agreement; nevertheless, Defendants “force-placed” insur

adequate notice, and placed a charge on Plaintiffs’ invoic

“ValueMAX.” Furthermore, Plaintiffs were not placed in a “rig

placed in the “ValueMax” program, which is & profit center fg
way remotely resembles a “risk management” program.
SD1

(0] \J

3. This Court has jurisdiction over this action. All
of};Alabama and have received and confinue 1o receive subst

ValueMax charges in the State of Alabama and all other states.
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Imetering equipment to Plaintiffs.
r:l#l states that if Defendants request
qised equipment and Plaintiffs fail
ﬁlaintiffs in their risk m@gment

bdf of insurance as provided in the

e onto Plaintiffs’ account without
o under the misleading label of

management” program, but were

r Pafendants, and ValucMax in no
g

Deefendants do business in the State
aq‘tial revenue and profits from the

All Defendants transact business in

Montgomery County, Alabama and have received and continurc to receive substantial reveriue and

profits from the ValueMax charges in Montgomery County!
material omissions and misrepresentations in Montgomery Co

4. Venue in this cese is proper in Montgomery Cq
portion of the conduct of the Defendants which forms th
Montgomery County, Alabama, and some of Plaintiffs reside

business in Montgomery County, Alabama.

I -

f»

Plabam"a and have further made

unty, Alabama.

upty, Alabama, in that a substantial

e (basis of this action occurred in

and/or have their principal place of
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PARTIES

5.
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Plaintiffs Ann Harbin d/b/a Harbin Research Services and Emerson Enterprises are

re%ident citizens of Montgomery County, Alabama. Plaintif

Corporation of America and Statewide Heating and Air Conditi

of Kanawha County, West Virginia.

6.

do business aud is doing business in the State of Alabama aJnJ

business at One Elmcroft Road World Headquarters, Stamfor

Bowes’ appointed agent for service of process in Alabarpa i
Interstate Park Drive, Ste. 204, Montgomery, Alabama 36109

1.
which is qualified to do business and is doing business in the

pﬁincipal place of business at 27 Waterview Drive, Shelton,
%

Defendant PITNEY BOWES INC. is 2 Delawa;

Defendant PITNEY BOWES CREDIT CORPQ

Cred-X, Inc, db/a The Credit

ning Service are resident citizens

l
re corporation which is qualified to
which has its principal place of
{ |(Connecticut 06926-0700. Pitney

3 The Corporation Cormpany, 2000

R{ATION is a Delaware corporation
S*ate of Alabama and which has its

Connecticut 06484, Pitney Bowes’

aﬁpointed agent for service of processin Alabamais The Corpox‘af{on Con'ipan;;, 2000 Interstate Park

Drive, Ste. 204, Montgomery, Alabama 36109.

8.

“ValueMAX” program through the coordinated inter-corporate

and is an active participant in the misleading, unlawful, frau

The Defendants acted in concert by marketingbd collecting money from the

relationship. Each Defendant was

described herein.

9. At all relevant times, each Defendant was an a

ent, and unconscionable practices

nt, representative and/or employer

of cach other Defendant. In committing the acts alleged hery

L;i*\, the Defendants acted within the

scope of their agency and/or employment and were acting witht]hq' consent, permission, authogization.

5
%

!
(
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and knowledge of all other Defendants and perpetrated and/or |conspired with and/or aided and

abetted the unlawful and fraudulent acts degcribed herein.

% 10.  Plaintiffs bring this action as a nationwide clas aFtim pursuant to Rule 23(b)(3) of
the Alabama Rules of Civil Procedure. This class is more spe¢ifically defined as follows:
all persons and entitics who paid a ValueMax fee to Pitney . qfwes Credit Corporation between
January 1, 1999 aud December 31, 2004; but excluding (1)|customers who are currently in
bénkmptcy; (2) customers whose obligations to Pitney Bowes have been modified or discharged in
bankruptcy; (3) customers for whom Pitney Bowes has repaired of replaced their equipment through
ValueMzax; and (4) any person who, in accordance with any court ipproved notice, properly executes
and submits & timely request for exclusion from the class. }

ACT IONS

11.  Plaintiffs Jeased equipment from Defendants. Defendants have engagedin the unfai,

uglawful, fraudulent, wrongful and deceptive practice of adding and/or force-placing *ValueMax"

charges on Plaintiffe’ and class members’ accouats. While Defi

dants characterize the "ValueMax"

charge as & "risk management program,” no such risk m ?.gament program exists, and the

"ValueMax" charge and program do not remotely resem lq: a 'risk management program”.
Moreover, Plaintiffs assert that "ValueMax" is liability ins

12.  The Risk of Loss provision contained in each ¢f]Defendants’ Lease Terms and

Conditions either states the following or contains similar langugge:

Loss or Damage - You are responsible for Equipmentloss, damage or destruction
from any cause, whether or not insured, from the timetie Equipment is shipped by
Vendor to you until it is returned to us. You shall, at: ypur expense, provide and
maintain protection against loss, damage or destru tion to thie Equipment, for
its full replacement value, naming us as the loss yee. Such protection and

i
% 4 ;
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(Emphasis added).

program,” such statement is false and misleading, because no "
Pimey Bowes and the "ValueMax" charge and i:rogram

mfmagcment program”. In fact, Defendants have never und
with Plaintiffs’ leased equipment, nor do Defendants take int

when setting the "ValueMax" charge. Furthermore, despite

must be
insurance policy. Ifyou

coverage (and
satisfactory to us, and may be provided under your o
fail to provide such evidence, we will have thetight, but ng obligation, to include the
Equipment under our own risk management program for the loss, damage or
destruction to the Equipment for its full replacement valpe, and to charge our then
applicable periodic fee. That fee will be reflected on our fnvoice to you and will be
in addition to your Total Quarterly Payments. If we have included the Equipment
under our program as described 2bove and you have paifl the applicable fee, and any
loss, damage or destruction to the Equipment occurs does not result from your
gross negligence or willful misconduct, we shall, at our gption (provided your are not
in default under this Lease, incloding the payment of arfysuch fees invoiced by us),
either repair or replace the Equipment and your Legs¢ obligations will remain
unchanged. The arrangements contemplated by thig Pection do not constitute
insurance. Title to the Equipment, whether repaired or replaced, will at all times
remain with us. No loss, of, or damage to, the Equipment|shall relieve you of any of
your obligations under this Lease. :

PAGE 52/59

Despite Defendants’ staternent that costomers will be|enrolled in a "risk management

|

ﬁ'k management program" exists at
do not remotely resemble a "risk
en to quantify any rigk associated
laccount the risk to the equipment

endants’ statement that Plaintiffs

must only produce proof of insurance pursuant to Defendants’ refuest, Defendants never requested

proof of insurance from Plaintiffs and unilaterally imposed ¢ :é

"ValueMax" insurance charge on

Plaintiffs’ account. Finally, none of Defendants are 1icemsa;1| to sell insurance anywhere in the

United States.

Plaintiffs the true fact that no "risk management program" ey

and/or force-placing property and casualty insurance on Pl

e i

13.  Asaresultof Defendants’ conduct, Defendants ﬁfvc concealed and suppressed from

5

ligts and that Defendants are adding

@iﬂs’ and Defendants’ customers’
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accounts irrespective of any general property and casualty insuraTlcc policy that Plaintiffs or any of
Defendants’ customers may possess. I

14,  The entire scheme and artifice regarding "Valuiflvi’ax" was engineered and practiced
by Defendants so as to charge to Plaintiffs a fee separate ’x‘rc::x31i the charges for Plaintiffs’ leased
postage metering equipment. The "ValueMax" charge represemts no actual corresponding "risk”
expense 10 the Defendants and thereby increased the profits madF by the Defendants. Furthermore,
the "ValueMax" charge is insurance, despite the fact that the ;hoss ratios for such insurance arc

|
extremely low, Additionally, many of Defendants’ customerk possess a general property and

casualty insurance policy that would cover the loss of the | equipment,
]
;

Therefore, Defendants™ customers were not enrolled in a "risk management program” and
clearly paid for umnecessary force-placed insurance and/or pu insed insuragce without receiving
the benefit of the insurance. It is apparcnt that Defendants ¢ nbldered "ValueMax" to be a profit
enhancer. l

15.  Defendants’ policy and practice of charging iiomcrs for "ValueMax" has
dramatically increased the profits of the Defendants throughou tiie entixe United States. Defendants
have defrauded countless customers based upon its practice of o;i‘ce-placing insurance denominated
as "ValueMax" on customer’s accounts. {

16.  Plaintiffs have been damaged in that Plaintiffs h}ave beet; required to pay such a

"ValueMax" fee or charge.

b
5 _ .
* 17, Defendants and their wholly owned and affiligted entities, under common

management and control, acted in concert with one another|t¢ impose the “ValueMax” charges

asserted herein. The conduct of Defendants as described ab a\ie and the common ownership and
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control of the various Defendants’ affiliates establishes a commor,i nexusbetWeem them. Defendants

and its affiliated entities are linked in a manner that allows them *o jointly introduce a product into

1

thé stream of commerce.

PLAINTIFFS, INDIVIDUALLY AND ON BEHALF OF
NO CLAIMS PURSUANT TO FEDERAL LAW AND

E PUTATIVE CLASS, MAKE
RTYHER MAKE NO CLAIMS

WHICH WOULD GIVE RISE TO ANY FEDERAL CAU
CLAIMS ARE BASED SOLELY UPON APPLICABLE S
PLAINTIFFS ON BEHALF OF THEMSELVES AND PU1
NOTMAKE ANY CLAIM FOR RELIEF, INCLUDING B(
MONETARY DAMAGES, IN EXCESS OF $74,500.00 IN

SE OF ACTION. PLAINTIFFS’
TATE LAW. ADDITIONALLY,
"ATIVE CLASS MEMBERS, DO
DTHEQUITABLE RELIEF AND
THE AGGREGATE FOR EACH

PLAINTIFF OR CLASS MEMBER. UNDER NO CIRCUMSTANCES WOULD THE
TOTAL AMOUNT OF RELIEF, INCLUDING BOTH| EQUITABLE RELIEF AND
MONETARY DAMAGES, EXCEED $74500.00 IN THE AGGREGATE FOR EACH
PLAINTIFF OR CLASS MEMBER. EVEN IF PLAINTIFFS AND CLASS MEMBERS
RECOVERED UNDER EACH COUNT OF THE TH NDED AND RESTATED
COMPLAINT, THE TOTAL RECOVERY FOR PLAINTIFFS AND PUTATIVE CLASS
MEMBERS WOULD NOT EXCEED §74,500 IN THE AGGREGATE FOR EACH
PLAINTIFF OR CLASS MEMBER.

CAU.

MISREPRESENTATION :

I8.  Plaintiffs adopt, re-allege and incorporate herejn each and every allegation in

1
Piragraphs 1 through 17, as though fully set forth herein. | |
|

19. At all times material hereto, the Defendants w Lrg under a duty to not misrepresent
|

the true nature of the "ValueMax" charge. Defendants jnt :'onally, recklessly or negligently

misreprescuted that "ValueMax" was a legitimate charge, when in fact, it is a profit enhancer to

Defendants, constitutes insurance under state law, and is hqt a "risk management program”.

Defendants presented its "ValueMax" charges to customers eged m-Puagraphs 11 through 19
hereinabove, |
20.  TheDefendants intentionally misled their custo

mjers as to the true nature and purpose

7
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of %heir "ValueMax" charges for the purpose of persuading custofners to pay such charges without
question or negotiation. Defcndaﬁts further misrepresented to thejr customers that "ValueMax" was
not insurance and that ValueMax is a "risk management progl#:%". At the time Defendants made
these representations to Plaintiffs, Defendants knew that these|r | esentations were false.

21.  Specifically, Defendants misrepresented to and/of suppressed from Plaintiffs the
following information:

a By deceptively ﬁlacing "ValueMax” charges onf Plaintiffs’ and other customers’
invoices so that these charges would be paid without their conscjous permission, Defendants have
engaged in unfair and fraudulent business practices; :

b. By concealing and suppressing from Plaintiffs agd other customers the true nature

oftthe "ValueMax" charge, that the “"ValueMax" charge is not\ngcessary or may be obtained from

other sources at a lesser rete;

c. By charging the "ValueMax" fees without having been qualified by any State
Department of Insurance, Defendants have violated various State insuranée rules and regulations and
have engaged in unlawful business practices; j

d. By engaging in a pattern and practice of un ﬂEl statements, false representation,
concealment, and intent to mislead in advertisements in other public descriptions of
"ValueMax", all of which have been part of a scheme to mislead Plaintiffs and other customers into
paying unnecessary “ValueMax" charges, Defendants have engdged in ﬁnfair, deceptive, untrue or

misleading advertising;

f e. By charging grosély excessive, above-market fegs for "ValueMax", and by concealing

from Plaintiffs and others that adequate insurance may already be in place or may be obtained from
f

!
8 ~f
i
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I. By failing to disclose that "ValueMax" i3 not a rigk management program,

S By misrepresenting that "ValueMax" is a risk mabagcment program,;
t. By failing to disclose that Defendants do not pos‘scss a risk management program.

22. By intentionally, recklessly or negligently misraqrescnﬁng the nature of its

"ValueMax" charges and concealing material information concerping such charges, the Defendants
i

have taken advantage of Plaintiffs, who based upon such misrepne?.ntations, were misled into paying

such charges.

| 23. Defendants® misrepresentations have damaged Plaintiffs for which the Plaintiffs seek

restitution of all "ValueMax" charges paid as a result of such misrepresentation.

WHEREFORE PREMISES CONSIDERED, Plaintiftjs #ek to recover compensatory and
punitive damapes and are entitled to damages in an amount WMTJ do not exceed $74,500.00 in the
aggregate for each Plaintiff or class member.

SECOND CAUSE OF AC1 ]@E
SUPPRESSION |

24. Plaintiffs adopt, re-allege and incorporate herein %ach and’ every allegation in

Paragraphs 1 through 23, as though fully set forth herein.

25. Defendants suppressed or concealed from their pystomers the true nature of its

"ValueMax" chatges as set out in paragraphs 11-23 hereinabove, with the result that customers paid

such charges without question or negotiation. Atthe time Defeqidants supprcssed this information
ﬁom Plaintiffs, Defendants knew or should have known that they were under a duty to communicate

the true nature of its "ValueMax" charges. |

26. By suppressing the nature of its "ValueMax" chagges and not disclosing material

10
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WHEREFORE PREMISES CONSIDERED, Plaintiffy seek to recover compensatory

damages and aro entitled to damages in an arnount which do notle ceed $74,500.00in the aggregate
!

for each Plaintiff or class member. :

OURT USE OF ACT

CONSPIRACY

31.  Plaintiffs adopt, re-zllege and incorporate hereib Fach and every allegation in

Paragraphs 1 through 30, as though fully set forth herein.

32. Defendants conspired and combined among selves and unnamed third parties

to do the acts complained herein. Plaintiffs have been ¢ : ed and paid ValueMax fees to

Defendants and its affiliated entities, for which Plaintiffs have heen damaged.

WHEREFORE PREMISES CONSIDERED, Plaintiff$ geck to recover and are entitled to

compensatory and punitive damages in an amount which doks not exceed $74,500.00 in the

g

aggregate for each Plaintiff or class member.

FIFTH CAUSE OF ACTIQQQ[
INJUNCTIVE RELIEF |

33.  Plaintiffs adopt, re-allege and incorporate herejn each ar;d every allegation in
P;ragraphs 1 through 32, as though fully set forth herein.

34,  Plaintiffs respecifully request that this Honoraldlp Court enjoin Defendants from

adding the ValueMax charge and/or any other similar charge|to Plaintiffs’ invoices due to the
wrongful and illegal conduct set forth herein as well as the facq d‘bat none of Defendants are licensed

to sell insurance anywhere in the United States,
|

PLAINTIFFS DEMAND A TRIAL BY SYRUCK JURY

12 |
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2]

Robert G.|M
James M. Terrell (TERO1S)
Attomeys fcrr Plaintiffs

OF COUNSEL:

McCALLUM & METHVIN, P.C.
2201 Arlington Avenue South |
Birmingham, Alabama 35205
(205) 939-0199

Donald R. Jones, Jr.

Post Office Box 908

111 Washington Avenue - 2nd Floor
Montgomery, AL 36101-0508

Charles A. McCallum

R. Brent Itby

McCALLUM, HOAGLUND, COOX & IRBY, L.L.C.
2062 Columbiana Road

Vestavia Hills, AL 35216

Norman Gene Horbinan, Jr,

Eugene M. Harlow

Brett W, Robinson

HORTMAN, HARLOW, MARTINDALE,
BASSI AND ROBINSON, PLLC

414 West Oak Street

Laurel, MS 39440

Tel: (601) 649-8611

Shawn Taylor
TAYLOR LAW FIRM
120 Capitol Street

Post Office Box 2132
Charleston, WV 25328

. J. Steve Mostyn j
THE MOSTYN LAW FIRM

13
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Attorney at Law
200 West Cott
‘Houston, TX 77007

Lawrence Papale

LAW OFFICES OF LAWRENCE G. PAPALE
1308 Main Street

Suite 117

St. Helena, CA 94574

Michsael R, Ramsey

PROVOST UMPHREY LAW FIRM, LLP
Post Office Box 4905

Beanmont, TX 77704

%

1 hereby certify that I have served the foregoing on all|cpunsel of record by placing a copy
of sarne in the United States mail, first class, postage prepaid, and properly addressed on this the
/9 —day of January, 2005;

Robin G. Leurie

" Balch & Bingham, L.L.P. .
2 Dexter Avenue ;
Post Office Box 78
Montgomery, AL 36104

Joel A. Mintzer |
Robins, Kaplan, Miller & Ciresi, L.L.P, ’
2800 LaSalle Plaza

800 LaSalle Avenue

Minneapolis, MN 55402-2015 -

J. Kevin Snyder :
Robins, Kaplan, Miller & Ciresi L.L.P.

2049 Century Park East, Suite 3700 ’
Los Angeles, California 90067

OF CO

—~
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