UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.

;

PTL FLEET SALES, INC., by and throyg
its Assignee, PENSKE TRUCK LEASIL

CO., L.P. and PENSKE TRUCK LEASINGY "% .:?',ﬁ;f-ﬁ v Mac ~ <
CO., L.P. (on its own behalf and as assignee ) OI:STRA ™ ~
of Freightliner LLC), ; SUy, Liv, JUD(;E
D !
Plaintiffs, ) =
) : A
V8. ) =
) A
UNIVERSITY CREDIT UNION and ) e e
FLEET NATIONAL BANK, N.A., )
)
Defendants. )
)
COMPLAINT

Plaintiffs, PTL FLEET SALES, INC. (*PTL") by and through its assignee PENSKE TRUCK
LEASING CO,, LP., PENSKE TRUCK LEASING CO., L.P. (*Penske Truck™) (collectively
“Penske™), and PENSKE TRUCK AS ASSIGNEE OF FREIGHTLINER LLC (“Freightliner'), by
and through their undersigned counsel, hereby file this Complaint against Defendants,
UNIVERSITY CREDIT UNION, (*UCU") and FLEET NATIONAL BANK, N.A. (“Fleet”), and

aver in support thereof as follows:
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I. PARTIES

1. Penske Truck is a citizen of the State of Delaware and is a Delaware limited
partnership with its pnneipal place of business at Route 10 and Pheasant Road, Reading
Pennsylvania 19607.

2. PTL, is a citizen of the Commonwealth of Massachusetts and is a Massachusetts
corporation with its principal place of husiness at Route 10 and Pheasant Road, Reading,
Pennsylvania 19607, PTL has assigned its claims against the defendants in the within matter 1o
Penske Truck.

3 Freightliner is a citizen of the State of Delaware and is a Detaware limited liability
company with its principal place of business at 4747 N. Channel Avc,, Portland, Oregon 97217,
Freightliner has assigned its claims in this matier to Penske Truck.

4. UCU is a citizen of the State of Florida and is a credit union chartered by the State
of Florida with its principal place of business located at 6250 S, W. 57th Avenue, Miami, FL 33143,

5. Fleet, formed as a national association pursuant to the laws of the United States, is
a citizen of the State of Rhode Island with its principal place of business at 111 Westminster Street,
Providence, Rhode Island, with a Florida registered agent of C T Corporation System at 1200 South

Pine Island Road Plantation, FL. 33324,

H. JURISDICTION AND VENUE
6. This Court has jurisdiction over the subject matter of this action pursuant to the
provisions of 28 U.5.C. §1332(a), the citizenship of the parties being diverse, and the amount in

controversy, exclusive of interest and costs, exceeding the sum of §$75,000.00.
o
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7. Venue is properly laid in the United States District Court for the Southern District
of Florida pursuant to 28 U.S.C. §1391, in tha it is founded on diversity of citizenship, and both

Defendants reside in and/or are found in the Southern District of Florida.

NI INTROPUCTION
8. This matter concerns, inrer alia, the Defendant UCTU’s liahilities for converning a
stolen check originally payable to Freightliner in the amount of One Million Six Hundred and Eighty
One Thousand Five Hundred and Eighty Two Dollars and Fifty Cents ($1,681,582.50) (USD) and
Fleet’s liabilities for then charging Penske’s account at Fleet for the fult amount of the altered check.

The altered check was never properly payable to the party to whom UCU remitted the funds.

1V. OPERATIVE FACTS
A. ' of Parties
9. At all times relevant to this litigation, Penske Truck was and continues to be in the

business of renting and leasing commercial trucks and other vehicles throughout the United States,

among other things.

10. At all times relevant to this Litigation, PTL was and continues to be in the business
of purchasing trucks for use by Penske Truck, among other things.

11. On or about, November 16, 2004, PTL executed the Assignment of Claims
Agreement (the “PTL Assignment™, assigning all of PT1.’s claims in this litigation 1o Penske Truck

(a true and correct copy of the “[PTL Assignment” is attached hereto as Exhibit “G7).

3.
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12. At-all times relevant to this Litigation, Freighthiner was and continyes 1o be in the
business of manufacturing and scHing trucks and vehicles such as those used by Penske.

3. On or about, November 30, 2004, Freightliner executed the Assipnment of Claims
Agreement (the “Assignment™), assigning all of Freightliner’s claims in this litigation to Fenske
Truck (s true and correct copy of the *Assignment” 15 attached hereto as Exhibit "A™),

14. A all times relevant to this litigation, Fieet was in the business of owning and
operating banking and financial institutions throughout the United States, including the State of
Florida, among other things.

15, At all times relevant to this litigation, UCU was in the business of owning and
operating a credit union, which provides banking and financial services within the State of Florida.
UCU s considered a bank under (he Uniform Commercial Code (the “Code™).

B. Penske’s Fleet Account

16.  Upon information and belicf, on or ahout July 7, 2000, at Penske’s request, General
Electric Capital Corporation (“"GFRCC™) opened Fleet account number 94277798K6 for PI'L, also
referred to as necount number 67680 {the “Fleet Account™),

17.  Continuously and throughout all times relevant to this action, Penske has maintained
the Fleet Account. Penske has made funds available in the Fleet Account (o remit payments for the
vehicles purchased by PTI. far use by Penske Teuck, and checks have heen issued on the account

in the name of PT1.,
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. The Freighlliner Check

18.  Onorabout December 3, 2003, Penske intended Lo pay Freightliner One Million Six
Hundred and Lighty One Thousand Five Hundred and Eighty Two Dollars and Fifty Cents
($1,681,582.50) (USD) as payment for trucks purchased by Penske from Freightliner.

149 On or about December 3, 2003, as payment to Freightliner for trucks purchased,
Penske drafled check mumber 00015223 on the Fleet Account, in the amount of One Million Six
Hundred and Eighty One Thousand Five Hundred and Highty Two Dollars and Fifty Cents
($1,681,582.50) (USD) (the “Check™) (a true and correct copy of the Check as ariginally drafied is
attached hercto as Rxhibit “137).

20. Penske caused the Check to be addressed to “Freightliner LLC PO Box 277953,
Atlamta Georgia 30384-7953, which was a post office box maintained by Bank of America,
Freightliner's Bank (the “BOA Box™), in accordance with Freightliner’s instructions and the
custormnary practice of the parties.

21. Bank of America was Freightliner's agent for the purpose of collecling the checks
remitted to the BOA Box on Freightliner’s behalf,

22. On or about December 3, 2003, Penske addressed the Check to Freightliner's BOA
Box and delivered the Cheek into the United States mail.

D, The Check was Stolen, Altered, and Deposited

23, Upon delivery Lo the BOA Doy, the Check was to be wransferred to a Bank of

America bank branch in Atlanta, Georgia, in order 1o be deposited into Freightliner’s BOA account,
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24. Upon information and belief, Bank of America employed a courier service to pick
up all of the checks deposited into the BOA box and deliver them to the Bank of America bank
branch in Atlanta, Georga.

25. Upon information and belief, after the Check was mailed to the BOA Box, and prior
to being deposited into Freightliner’s account, the Check was stolen.

26. Sametime afler the theft of the Check, the name of the payee in the “Pay 1o order of”
section of the Check was attered from “Freightliner LLC PO Box 277953, Atlanta Georgia 30384-
7953 to “ENRIQUE FERNANDEZ-BARROS PO Box 248087 CORAL GABLLS, FLLORDA
331247 (as misspelled on the altered check)(the “Altered Cheek™) {a true and correct copy of the
Altered Check is attached hereto as Extubit “C7).

27. Enrique Femandez-Barros (“Fernander”), an adjunct professor of law at the
University of Miami, obtained possession of the Altered Check,

28, Upon information and belief, on or about December 22, 2003, Fernandez brought the
Altered Cheek 1o UCU and auempted to deposit the Altered Check 1ato his UCU sccount.

28, Upon information and belief, at or atter the time of the deposit, Fernandez instrucied
UCH to wire transfer the funds from the Altered Check to various foreign and domestic accounts,

F. LCY Pavs on the Altered Check

30.  Upon information and belief, when Femandez attempted (o deposit the Altered
Cheek, UCU suspected that there might have been a problem with the authenticity and/or validity
of the Altered Check at the time of the receipl.

31, Upon information and belief, UCU initially held the cheek for 7 days while secking

confirmation of available funds.

i
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32.  Upon information and belief, sometime during this 7-day period, UCU contacted

Fleet to inquire into the validity of the Altered Check.

33, Upon information and beliel, Fleet represented to UCU that the Altered Cheek was
legitimate.
34. Upon information and belief, UCU then held the Altered Check for an additional four

(4) days and again contacted Fleet for confirmation of the check.,

35, Upon information and belief, Fleet again represenied that the Altered Check was
legitimate,

36. Atno point did anyone at Fleet or at UCU contact anyone at Penske 10 inquire it the
check was legitimalte or il Fernandez was the correct named payec.

37 Afler Fleet's second assurance that the Altered Check was legitimate, UCU made the
entire amount of One Million Six Hundred and Eighty One Thousand Five Hundred and Eighty Two
Dollars and Fifty Cents ($1,681,582.50) (USD) in funds from the Altered Check available to
Fernandez. UCU then carried out Fernandez” instructions on wiring out and paying out the proceeds
of the Alered Check.

F. Fleet Pays UCU on the Allered Check

38, Upon information and belicl, UCU then presented the Altered Cheek o Fleet for
reimbursement of the funds paid out to Fernandez.,

39, Upon presentment of the Altered Check, Fleet paid UCU the One Million Six
Iundred and Eighty One Thousand Five Hundred and Eighty Two Dollars and Fifty Cents

($1,681,582.50) (USLY) as stated on the Altered Check.
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40.  Fleet then deducted the Qne Mitlion Six Hundred and Eighty One Thousand Five
Hundred and Lighty Two Dollars and Fifty Cents ($1,681,582.50) (USI13) (rom the Fleet Account,

G. Penske Discovers 'The Alterations

41, Penske had no knowledge of the theft or alteration of the Check prior 1o being
contacted by Freightliner on February 2, 2004 regarding non-payment of the invoices that were 1o
be paid by the Cheek.

42.  Upon being contacted by Freightliner on February 2, 2004, Penske promptly
performed a reconciliation and review of the Check.

43, At that time Penske observed that the Check was altered,

44} As a direct result of that discovery, on February 2, 2004, Penske notified Fleet ofthe
alteration by phone and on February 3, 2004 delivered an atlidavit of forgery to Flect.

45, Upon information and belief, on or about February 13, 2004, Fleet notified UCU of
the alternation of the Check.

18 Fleet Refuses To Restore The Penske Aceount

46, Since February of 2004, Penske has requested on numerous occasions that Fleot
restore the funds from the Altered Check to Penske's Fleet Account and/or proceed against UCU
for the {oss of the funds.

47. Fleet has refused to restore the funds into Penske’s Fleet Account and has refused to
proceed against UCUL

48, Upon informationand beliel, no party to this litigation has recovered any of the funds

paid on the Altered Check from Fernandez or elsewhere.
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49, Penske has sulfered damage and injury in an amount of One Million Six Hundred and
Eighty One Thousand Five Hundred and Cighty Two Dollars and Filty Cents ($1,681,582.50)
(USD),

50. Freightliner has suffered damage and injury in an amount of One Millien Six
Hundred and Fighty One Thowsand Five Hundred and Eighty Two Dollars and Fifty Cents
($1,681,582.50) (USIY).

COUNT |

PENSKE TRUCK, AS ASSIGNEE OF FREIGHTLINER, AGAINST UCL
CONVERSION UNDER FLA, STAT. § 673.4201

5L Plaintiffs hereby incorporate all previous paragraphs as if fully set forth at length
hercin.,

52.  Upon information and belief, Freightliner received delivery of the Check atits BOA
Box, through its agent, Bank of America, before the Check was stolen.

53. Fernandez was not entitled to enforee, transfer, or negotiate the Check because he
was not the intended payee on the Check and the Check was altered in violation of Fla., Stat,
§673.4071.

54, LICU is a “bank™ as defined by Fla. Stat. §674.1051 because UCU is a credit union
engaged in the business of banking,

55. UCU is the “depository bank™ as defined by Fla, Stat, §674.1051 becausc UCU was
the first bank to take the Check.

56. UCU paid the funds on the Check to Fernandez; a person not entitled to enforce the

Check or to receive payment on the Check,
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57.  As the intended payce, Freightliner is catitied to bring an action for conversion
against UCU on the Check because Freightliner was the nightiul owner of the Check.

58, As a direot and proximate result of the acts and omissions of UCU, Freightliner has
not yet received the One Million Six Hundred and Eighty One Thousand Five Hundred and Fighty
Twa Dollars and Fifty Cents ($1,681,582.50) (1JS1)) puyment from Penske.

59, UCU exereised dominion and control over the funds due to Freightliner on the check
and has failed and refused 1o turn those funds aver (o the rightful owner, Freightliner.

60. As a result of the actions of Defendant, UCU, Freightliner has suffered damages in
an amount in excess of Seventy Five Thousand Dollars (§75,000) (USD).

WHEREFORE, Plaintiff Penske Truck, as assignee of Freightliner, herchy demands
judgment against UCU in an amount in excess o Seventy Five Thousand Dollars ($75,000) (USD),
for an award of prejudgment interest, costs, an award of attorney's fees il authorized by law and

such other and further relief against UCU as the Court may deem just and proper.

PENSKE TRUCK, INDIVIDUALLY AND AS ASSIGNEE AGAINST
FLEET FOR CONVERSION UNDER, INTER ALIA, FLA. STA'T, §673.4201

61. Plaintiffs hereby incorporate all previous paragraphs as if fully set forth at length
herein,

62.  Flect is u “bank” as defined by Fla. Stat. §674.105 becanse Fleet is engaged in the
business of banking,

63. Fleet paid One Million Six Tundred and Eighty One Thousand Five Hundred und

Eighty Two Dollars and Fifty Cents ($1,681,582.50) (LUSD) in funds to UCU on the Check.

-10-
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64, Fernandez was not entitled lo enforce, transter, or negotiate the Check because he
was not the intended payee on the Check, and the Cheek was altered in violation of Fla. Stat.
§673.4071,

65. UCU was not a “holder™ of the Check because Fernandez was not able to negotiate
the Check to UCH: therefore, UCU was not authorized to enforce the Altered Check against Flect.

66, Upon information and belict, Freightliner reccived delivery of the Check at its BOA
Box through its agent Bank of America.

67. As the intended payee, Freightliner is entitled to bring an action for conversion
against Fleet on the Cheek because Freightliner was the rightiul owner of the Check.

68, As the party whose funds were in the account, Penske is entitled 1o bring an action
for conversion against Fieet for the funds removed from the account to pay the Alered Check that
was not properly payable.

69, As a direct and proximate result of the acts and omissions of Fleet, Freightliner has
not yet received, and Fleet has charged Penske, One Million Six Hundred and Fighty One Thousand
IFive Hundred and Eighty Two Dollars and Fifty Cents ($1,681,582.50) (LISI2).

70. Fieet exercised dominion and control over the funds in Pensgke’s account and has
failed and refused to return those funds used by Fleet to pay on the Altered Check, a check that was
not propetly payable.

71. Fleet exercised dominion and control over the funds due to Freightliner on the check
and has failed and refused to tum those funds over 1o the rightful owner, Freightliner.

72, As a result of the actions of Fleet, Freightliner has suffered damages in an amount

in excess of Seventy Five Thousand Dollars (875,000) (UsD).

“11-
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WHEREFORE, Plaintitfs Penske Truck, individually and as assignec of Freightliner, and
BT, hereby demand judgment against Flect in an amount in excess ol Seventy Five Thousand
Dollars ($75,000) (USD), for an award of prejudgment interest, costs, an award of attorney’s fees

if authorized by law and such other and further relief against Fleet as the Court may deem just and

proper,
CounT [l
PENSKE AGAINST FLEET FOR WRONGFULLY
CHARGING PENSKE'S FLEET ACCONNT
73, Plaintiffs hereby incorporate all previous paragraphs as if fully sct forth at length
hercin.

74.  Flect charged Penske’s Fleet Account in the amount of One Million Six Hundred and
Eighty One Thousand Five Hundred and Eighty Two Dollars and Fifty Cents ($1,681 582,50y (USD)
for funds paid out on the Altered Check, a check that was niol properly payable.

75, Penske did not authorize the Altered Check.

76. An employee or agent of Penske did not alter the Check.

77, Neither Penske nor any of its agents or employees was negligent or in any way
contributed to the fraudulent alterations on the Altered Check.

78.  The Allered Check was not “properly payable” under § 4-401 of the Code, as it was
not authorized by Penske and was altered in violation of § 3-407 ol the Code; therctore, Fleet was

not entitled to charge Penske’s Fleet Account.

_12-
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79, Further, Fleet was not entitled to charge Penske’s Fleet Account because UCU was
not a “holder” of the Altered Check as the Altered Check could not have been negotiated o UCU
by Fernundes, a thief without the authority to ¢ndorse the Altered Check.

BO.  Despite repeated demands by Penske, Fleet has failed to credit Penske's Fleet
Account for the amounts deducted by Fleet for payment on the Altered Check.

81, As a direct and proximate result of Fleet's acts and omissions, Penske has suffered
damages in an amount in excess of Seventy Five Thousand Dollars {($75,000) (US).

WHEREFORE, Plaintiff Penske hereby demands judgment against Fleet in an amount in
excess of Seventy Five Thousand Dollars ($75,000) (USD), for an award of prejudgment interest,
costs, an award of altorney’s fees i authorized by law and such other and further relief against F feet

as the Court may decm just and proper,

AGAINST FLEET CINARGING PENSKE'S FLEET ACCOUNT
IN VIOLATION OF CONN. GEN. 5TAT. § 42A-4-401

§2. Plaintiffs hereby incorporate all previous paragraphs as if fully set forth at length
herein.

£3.  Upon information and belief, GECC and Fleot have a banking relationship
purportedly governed by several agreements.

84.  Upon information and belicf, on or about January |2, 2001, General Electne and
GECC entered into: (i) the Check/Draflt Account Agreement ("Account Agreement™); (i) the
Positive Pay Reconciliation Services Agreement (“Positive Pay Agreement); and (i) Master
Agreement for Cash Fleet Management Services (“Master Agrecement”) (collectively the “Fleet

-13-
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Apreements”) (true and correct copies of the Positive Pay Agreement, the Account Agreemoent, and
the Master Agrecment are attached hereto as Fxhibits <07 “Ti" and “F” respectively.)

#5.  According tothe terms of the Master Agreement, the Fleet Agrecments are "governed
by and interpreted in accordance with the law of the State ol Connecticut.” (See Exhibit “F7 § 1¥).

86.  The Fleet Agreements apply to GECCs subsidiaries, as well as to GE and GECC.
To the extent that PTL and/or Penske Truck is considered a GECC subsidiary, or to the extent that
the Fleet Account is controlicd by or governed by the Fleet Agreements and require the application
of the laws of the State of Connecticut to the facts of this case, Fleets actions are in breach of Conn,
Gien. Stat. §42a-4-401].

87.  The Altered Check was not “properly payable” under Conn. Gen. Stat. § 42a-4-401,
as it was not authorized by Penske and was altered in violation of Conn. Gen. Stat. § 42a-3-407;
therefore, Fleet was not enlitled to charge Penske’s Fleet Account.

RE. As a direct and proximate result of Fleets acts and omissions, Penske has suffered
damages in an amount in excess of Seventy Five Thousand Dollars ($75,000) (USD).

WHEREFORE, Plaintiff Penske hercby demands judgment against Fleet in an amount in
excess of Seventy Five Thousand Dollars ($75,000) (USDY), for an award of prejudgment interest,
costs, an award of attorney’s {ees i authorized by law or by contract and such other and further

relief against Fleet as the Court may deem just and proper.
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CountV
PENSKE TRUCK, AS ASSIGNEE OF FREIGHTLINER,
AND ON 1TS OWN BEHALF, AND PTL
AGAINST FLEET FOR NEGLIGENCE

89. Plaintiffs hereby incorporate all previous paragraphs as if tully set forth at length
herein.

90. Fleet had a common law duty o all foresceable parties interested in the Cheek to use
reasonable commercial standards and to make an inquiry into the validity of the Check prior to
paying out funds.

9]. tn light of the amount of the Check and the repeated inquiries by UCU into the
validity of the Altered Cheek, it was unreasonable for Fleet to pay out on the Altered Check without
taking steps 1o confirm the name of the payee.

92, In light of the amount of the Check and the repeated inguiries by UCU mnto the
validity of the Aliered Check, Fleel's actions were not consistent with ordinary comrmercil
standards. Under these cireamstances a reasonable drawee/payor bank would have made efforts to
confirm the payee’s name.

93, As a result of the acts and omissions of Fleet, Freightliney and/or Penske has suffercd
danages in an amount in excess of Seventy Five Thousand Dollars (§75,000) (LUSD).

94, The acls and omissions of Fleet are the direct and proximate cause of Penske and/or
freightliner’s damages.

WHEREFORE, Plaintiffs Penske Truck, individually and as assignee of Freightliner, and
PTL hereby demand judgment against Fleet in an amount in excess of Sevenly Five Thousand

Dollars (575,000) (USD), for an award of prejudgment interest, costs, an award of attoraey’s fees

_15-
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if authorized by law and such other and [urther reliet against Fleet as the Court may deem just and

proper.
Count V1
PENSKE TRUCK, AS ASSIGNFRE OF FREIGHTLINER AND
ON ITS OWN BEHALFK, AND PTL AGAINST UCU NEGLIGENCE
05, Plaintiffs hereby incorporate all previous paragraphs as if fully set forth at length
heren,

96, UCU had a common law duty to all foreseeable partics interested in the Check to use
reasonable commercial standards and to make an inquiry into the validity of the Check prior to
paying out funds.

97. In fight of the amount of the Check and UCU’s suspicions as (o the validity of the
Altered Cheek, it was unrcasonable for UCU to pay out on the Altered Check without conlinming
the name of the payee.

O%. In light of the amount of the Check, the instructions to immediately wire transter the
majority of the proceeds of the check out of' the country and UCU’s suspicions as to the validity of
the Altered Check, UCU’s actions were not consistent with ordinary commercial standards Under
Lhese circumstances reasonable depository banks would have confirmed the payee’s name.

99.  Asaresuliof the acts and omissions of UCU, Penske and/or Freightliner has suffered
damages in an amount in excess of Seventy Five Thousand Dollars ($75,000) (US1D).

100.  The acts and omissions of UCU are the direct and proximate cause of Penske and/or

Freightliner’s damages.

16
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WHEREFORE, Plaintiffs Penske Truck, individually and as assignee of Freightliner, and
PTL hereby demand judgment against UCU in an amount in exeess of Seventy Five Thousand
Doltars ($75,000) (US1Y), for an award of prejudgment interest, costs, an award of attorney’s fees
if authorized by law and such other and further relief against UCU as the Court may deem just and

proper.

Coune VIl
PENSKE AGAINST FLERT BREACH OF CONTRACT
101, Plaintiffs hercby incorparate all previous paragraphs as if fully set forth at length
herein.
(02, Tothecxtentthat the Blect Agreements apply to or have sny aflect on the relationship
between Penske and Fleet, Fleet's actions alleged above are in breach of the Fleet Agreements,
103, Totheextentthatthe Fleet Agreements apply w0 or have any affect on the relationship
between Penske and Fleet, the Master Agreement and Account Agreement expressly place an
obligation on Fleet to excrcise the same depree of care in processing Penske’s items as Fleel uses
in processing its own items. (Sce Exhibit “E” § U and Exhibit “F” § 15).
104.  The Master Agrecment States:
_.the Bank will use the same care to sclect and use facilities,
equipment, personnel and third party providers in connection with the
activities to be performed under the respective Scrvice Agreements

and this Master Agreement as it exercises in the conduct of its own
banking operations. (Sce Exhibit “F" §15)

-17-

MARKOWITZ, DAVIS, RINGEL & TRUSTY, PA.
Pwo Datran Center * Suite 1225 = 9130 South Dadelind Boulevard = Miami, Florida 33156- 7840 « (305) 6705000 - Facsimile: (305) 6705011



105.  The Account Agreement States:

The Bank shall exercise the same degree of care in processing iems
under this agrecment that it does in processing its own work... (See
Exhibit “E™ § D)

(06, Fleet personnel received repeated inguiries from UCU as to validity of the Altered
(heck.

107.  Totheextent that the Fleet Agreements apply to or have any affecton the relationship
between Penske and Fleet, under the language of Master and Account Agreements, UCU’s inquires
created a duty on Fleet to atiempt to deterinine the validity of the Altered Cheek because Fleet would
have so attempied if it had been processing its own item. (See Exhibit “E™ § D and Exhibit “F™" §
15).

[08.  After receiving UCU’s inquiries, Fleet failed to make any attempt to determine the
name of the payee on the Altered Cheek or to contact Penske regarding the appropriate name of the
payce on the Check as drafted.

109.  As such, to the extent that the Fleet Agreements apply to or have any affcct on the
relationship between Penske and Fleet, Fleet failed to exercise the degree of care that Fleet exercises
in the conduct of its own banking operations, as required under the Master and Account Agrecment
(See Exhibit “E & D and Exhibit “F™ § 15).

110.  Totheextent that the Fleet Agreements apply to or have any affect ontherelationship
between Penske and Fleet, FleotU's Taiture to pursue its claims against UCU is in breach of the

Account Agreement.
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111.  The Account Agreement expressly states:

This Agreement shall not diminish or affect any claim or cause of
action which the Customer would otherwise possess against any third
parly in conngction with any item which is processed in accordance
with this Agreement, and upon request, the Bank shall furmsh
rcasonable cooperation and assistance to the Customer in the
enforcement of any such claim or cause of action... (See Exhibit “E”
§ E).

112, The Uniform Commercial Code (the “Caode™) as adopted by both the State of Florida
and the State of Connecticut, imposes lability for payment of the Altered Check on UCU as the
depository bank. (See Fla. Stat. §§ 673.4161 and 673.4171; Fla. Stat. Chapters 673 and 674 et al;
see also Conn. Gen. Stat. §§ 42a-3-416 and 42a-3-417; Conn. Gen. Stat. Acticles 3 and 4 ct al.)

113, Yet, despite repeated requests by Penske, Flect has failed (0 pursue its warrantees and
other claims against DU, or otherwise provide any assistance to Penske’s efforts to avoid the
damages an the Altered Cheek. Fleet, instead, simply charged Penske’s Fleer Account.

114.  As adirect and proximate result of Flect's breaches of the Fleet Agreements, to the
extent that they apply, Penske has suffered damages in an amount in exccss of Seventy Tive
Thousand Dollars (§75,000) (USD).

WHEREFORE, Flaintiff Penske hercby demands judgment against Fleet in an amount in
excess of Seventy Five Thousand Dollars ($75,000) (USDY, for an award of prejudgment interest,

costs, an award of attorney’s {ecs if authorized by contract or by law and such other and further

reltef against Fleet as the Court may deem just and proper.

-19.

MARKOWITZ, DAVIS, RINGEL & TRUSTY, PA.
Two Datran Cenler » Suite 1225 + 9130 South Dadeland Houlevard « Miami, Florida 33156-784% » {303) H70-5000 « Facsimile: (305) 670-5011



Count VI
PENSKE AGAINST FLEET BREACH OF THE IMPLIED DUTY OF
GOOY FAFTH AND FAIR DEALING AS TO §E OF THE ACCOUNT AGREEMENT

115, Plaintiffs hereby incorporate all provious paragraphs as if fully set forth at lengih
herem,

L6, Tothe extent that the Fleet Agreements apply to or have any affect on the relationstip
between Penske and Fleet, the Code, Florida Law, and Conneeticut Law cach imply a duty of good
[aith and fair dealing into the Agreements in order to protect the reasonable expectations ol the
contracting parties.

17 Baﬁscd on the language of the Account Agreement, o the extent it applics, s
reasonable for Penske to expeet that Flect would purse its valid and enforceable claims against third
parties, rather than (oree Penske to bare the {ull toss of the Altered Check. (See FExhibit 17 § 1),

118, Toiheextent that the Fleet Agreements apply to or have any elfect on the relationsinp
between Penske and Fleet, Fleet's failure to pursue its claims against UCU are a breach of the
implied duty of good faith and fair dealing in the Account Agreement.

119, His reasonable 1o expect that, if at any time, Fleet was processing Fleet’s own item
and received inguirics from a depository bank related 1o the validity of the item, Flect would take
sleps to ascertain whether the jtem was being paid (o the named payee as stated on the itemn when
dralted.

120, Based on the language of § 15 of the Master Agreement and § 1 of the Accountl

Agreement, (o the extent they apply, Fleet had & duty of good faith and fair dealing to attempt to
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determine the name of the payee on the Altered Check or contact Penske regarding the appropriale
name ol the payee on the Check as drafted.

121, Fleet made no attempt o ascertain the name of the payee on the Aliered Check and
as such, Fleet breached its duty of good faith and fair dealing in the Master and Account Apreements
to the extent that they apply.

122, As a direct and proximate result of the acts and omijssions of Fleet, Penske has
suffered dumages in an amount in excess of Seventy Five Thaousand Proflars ($75,000) (USDY).

WHEREFORE, Plaintifl Peaske hereby demands judgment againat Fleet in an amount in
excess of Seventy Five Thousand Dollars (875,000) (U513, for an award of prejudgment interest,
costs, an award of attorney's fees 1 suthorized by law or by contract and such other and further
relief against Fleet as the Court may deem just and proper.

Dated: December 30, 2004,

MARKOWITZ, DAVIS, RINGEL & TRUSTY, A,
Attorneys for Plamufls
Two Datran Center, Suite 1225

9130 South Dadeland Boulevard
Miami, Florida 33156

LA A -

(OFEPILL DAV

Of Counsel:

Neal A, Jacobs, lisquire

Jarcd Reiss, Bsquire

Jacobs Law Group, PC

1500 J F K. Boulevard, Suite 404
Philadelphia, PA 19103

P Desktopt~OTMAMEODM A/ME R T: 104456 AR
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ASSIGNMENT OF CLAIMS AGREEMENT

THIS ASSIGNMENT OF CLAIMS AGREEMENT (ihe “Agrecment”) is dated this 3 day
of November, 2004, by and between Freightliner LLC, a limited liability company organized and
existing under the laws of the state of Delaware and with its principal business address at 4747
N. Channe! Ave., Portland, Oregon 97217 (“Assignor™ or “Freightliner™) and Penske Truck
Leasing Co., L.P., 2 limited purinership organized and existing under the laws of the siate of
Delaware with its principal place of business locsted at Route 10--Green Iills, P.O. Box 563,
Reading Pennsylvania 19603-05603 (“Assignee” or “Penske™).

BACKGROUND

A. On or aboul December 3, 2003 Penske caused its agent PTL Fleet Sales, Inc.
(“PTL") to issue a check drawn on its account at its bank, Fleet/Bank of America
(*Fleet™) payable to Freightliner and addressed to “Freightliner LLC PO Box
277953, Atlanta Georgia 30384-7953, The check payable to Freightliner, check
number 00015223, drawn on the Fleet sccount was in the amount of One Miltion
Six Hundred and Highty One Thousand Five Hundred and Eighty Two Dollars
($1,681,582) (USD) (the “Freightliner Check™) and was to pay invoices for goods
shipped 1o and reeeived by Penske for which payment was doe und owing. There
is no dispute between Penske and Freightliner concerning the amounts owed to
Freightliner as reflected in the Freightliner Check. :

B. The PO Box 277953, Atlanta Ceorgia 30384-7953 is a PO Box lockbox
mainlained by Bank of America at the Atlanta post office and is used to collect
remittances to Freightliner from its customers,

C. Penske has represented that on or about December 3, 2003 Penske delivered the
cheeks to the USPS for delivery to the payee by first class mail, postage prepad.

1. The parties believe that thercafter the Freightliner Check was altered such that the
Freightliner  Check  was  made  payable o Enrique  F ernandez-Barros
(“Femandez™), who is believed 1o be an adjuncet professor of law at the University
of Miami.

I The partics believe that Fernandez brought the Freightliner Check now made
payable o himself to the University Credit Union, Coral Gables, Florida (“*Credit
Union™) and attempted o negotiate the check by depositing it into his account,

i The partics helieve that thercafler the Credit Union made pood funds available to
Fernander on Whe check, which funds were then distributed and/or dissipated by
Femandez and others. Fernandez and al] other persons who received money from
the Credit Union had no right to receive such funds. The Freightliner Check was
deposited through the payments system and Fleet debited Penske’s account for the
check. Penske represents to Freightliner that it timely informed Fleet that the

1
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check had been altered no later than February 2™ (orally) and February 3% {in
writing), 2004

Freightliner has not received any of the proceeds of the Freightliner Check.

Penske intends to pursue Fleet and the Credit Union for recovery of the proceeds
lost on the Freightliner Check, and Freightliner intends to pursue the Credit
Union, and, perhaps, others for rccovery of the proceeds lost on the Freighthner
Check.  Freightliner and Penske desive to enter into this Agrecment for
Freightliner to assign 10 Penske, and for Penske 1o pursue in a single lepal action,
Fleet and the Credit Union and such other parties Penske believes in good faith
are or may be jointly and/or severally legally lisble for the loss of the Freightliner
Check and the proceeds lost on the Freightiiner Check.

Freightliner is the one hundred percent (100%) owner of certain claims asserted
and/or to be asserted by Freightliner againat the Credit Union and/or Fleet Bank
and/or other partics (other than Penske, PTL, or Penske’s affiliates) potentially

responsible for the Josses (cobectively, the “Assigned Claims"™).  “Assigned '

Claims” does not include any claim Freightliner has against Penske, PTL, or
Penske’s affiliates for the wmounts owed as reflected in the Freiphtliner Check.

Penske has agreed 10 initially fund, and/or to arrange funding, for the prosecution
of the claims to be asserted in any forum with junisdiction over the parties and the
Assigned Claims -

Assignee and Assignor have agreed 10 enter inlo a tolling agreement to toll any
and all claims against cach other until the final resolution of the Assigned Claims.

‘Assignor and Assignee desire to set forth certain terms relating 1o this assignment,

the tolling apreement, the responsibility for attorneys’ fees, and 1o allocate the
recovery on the Assigned Claims all as set forth below:



.

diligence. Assignor shall cooperate in good faith in the pursuit of the Assigned Claims in
the Litigation inctuding buat not Hmited to westifying as may be reasonably requested by
Assignee or as ordered in the Litigation, and producing such documents as may be
reasonably requested by Assignee or as ordered produced in the Lingatian. Assignor
shall keep Assignee informed of all material ¢vents in the Litigation, shall forward copies
of all pleadings as filed with the court and Assignes may attend any court hearings at 15
own expense,  Assignor and Assipnee agree that they have been acting coliectively and
cooperalively pursuant to a joint litigation agreement in connéection with analyzing
potential claims by the partics against Fleet, the Credit Union and others and through that
agreement intend Lo preserve their joint atlormey chient privilege, A '

Fupding of Litigation; Assignec’s Share.  Assigmee has the sole responsibility amd
obligation to fund and/or w arrange for the funding for any and all legal fees, costs, and
expenses ansing in, to, and under the Litigation of the Assigned Claims and/or the
prosecution of the Assigned Claims. In the event that Assignee expends a sum of in
excess of two hundred thousand dollars (3200,000) (US1) for legal fees and cosis of the
Litigation (the “Excess Fees™), then Assignee and Assignor shall in good faith meet and
negotiate 1o rench an agreement on a percentage split of responsibility for the Excess
Fees, and the manner and timing of the paymem of any such Excess Fees 1f no such
agreement is reached then it shall be resolved by expedited binding arbitration as set forth
in Sectiop 1! hereof. Other than as set forth herein, Assignor shall have no other
financial obligation to fund the Litigation of the Assigned Claims.

Re-Assipninenl.  Assignor shall have the vight at any time during the Litigation on thirly
(30) days writlen potice to submit a written direction to Assignee to re-assign back 10
Assipnor the Assigned Claims. Assignee shall then exccute the re-assignment in the form
attached hereto as Exhibit “A™. The parties shall cooperate in good aith in the re-
assipgnment process so as not 1o prejudice the pursuit of the Assigned Claims. Upon re-
assignment Assignee shall have no obligation to fund any of the fees, costs and/or
expenses thercaller incurred in furtherance of the prosecution of the Assiygned Claimns,
which obligation shall then be borne by Assignor.

Assignor's Share.  Assignor shall reccive the “Net Proceeds” (s defined below)
recovered by settlement, execution upon s judgment or otherwise directly or indirectiy
from the Assigned Claims up to the amount of the Freightliner Check together with
accrued inferest at the rate of six percent (6%) per annum accruing from December 10,
2003 (“Assignor's Share™). The Net Proceeds, up to the amount of Assignor’s Share,
shall be paid 1o Assignor within a commercially reasonable period following the
collection of proceeds in good funds.

Net Proceeds. As used herein, “Net Progeeds™ means gross proceeds of the Litigation of
the Assigned Claims and/or the proceeds resulting from the Assigned Claims reduced by
any portion of such gross proceeds specifically awarded or designated as reimbursement
by the Coun for the fees, costs, and expenses of litigation, including but not limited 1o,

aftorney’s fees, costs, and expenses (the “Costs Award™"). Any Cosls Award shall be spin
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between the parties as follows:  (a) the fist dollars of any Costs Award shall go to
Assignee to teimburse it for expenses incwred in funding legal fees, costs, and expenses
arising in, to, and under the Litigation of the Assigned (laims and/or the prosecution of
the Assigned Claims, up to the amount expended prior to treaching any agreement with
Assignor pursuant to Section 3 above; (b} any remaining portion of the Costs Award shall
be split by Assignor and Assignee in proportion 1o the amount of expenses each has
ncurred in funding legal fees, costs, and expenses ansing in, to, and under the Litigation
of the Assigned Claims and/or the prosecution of the Assipned Claims following reaching
an agreement pursuant fo Section 3 above; and (¢) any Temaining portion of the Costs
Award shall be split by agreement between the parties (it being agreed that if no such
apreement 18 reached then such issue shall be resolved by capudited binding arbitration as
set forth in Section i1 hereof),

Amounts Over Assignor’s Sharg. Any amounts recovered by settlement, execution upon

a judgment or otherwise directly or indirectly from the Assigned Claims in excess of
Assipnor’s Share {other than any Costy Award) shall be split by agreement between the
parties. Il 1o such agreement is reached then such issue shall be resolved by expedited
binding arbitration as set forth in Section 11 hereot.

Settlement Authority.  Assignec shall not possess any authority 1o compromise or scttle
the Assigned Claims without first obtaining written approval of the propused compromise
or seitlement.  Assignee shall give Assignor reasonable wiilien notice of its desire to
accepl or propose any compromise or seulement of the Assigned Claims and Assignor
shall have seven (7) business days from the date of delivery of the written notice 0
approve, reject or accept with modifieations any guch proposal.

Tolling Agreement. During the pendency of the Litigation, without reassignment of the
Assigned Claims as provided in Section 4, each of the parties hereto agrees nol 1o asser,
plead, or raise in any fashjon any ¢laims or causes of action against the other arising oul
of or relating in any way to the Freightliner Check or the underbying inveices that led to
the creation of the Freightliner Check, whether by wril, summaons, complaint or otherwise
(the “Tolled Claims™).  The parnes agree that the statute of limitations (somctimes
denominated as limitations on action) applicable to such claims and causes of action shall
be tolled and shall not run until termination of the Litigation or reassignment as provided
below. The statue of limitations shall re-commence running ninety days afler the carlier
to occur of (i) re-assignment of the Assigned Claims back to Assignor, or (i) the
termination of the Litigation by setilement or a non-appealable judgment. No party shall
asserl any defense or avoidance based on the running of any statute of limitatuons that
may apply during that penad or any defense or avoidance based on laches or other
principle concerning the timeliness of commencing a civil action based on the failure to
file a claim, cause of action or complaint during that period. Nothing herein shall be
decmed a waiver or release of any claims against any party hereto. The parties agree that
all claims and/or causes of sction not asserted within one year of the date that the Statule
of Limititions re-conunences as provided in this Agreemoent shall forever be barred and
shall not ¢ver be asserted in any Torum.,
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Resolutjon of Tolled Clajms. If the Assigned Claims are resolved, whether by settlement
or final judgment, in a manner that results in distribution to Freightliner of  funds (by
payment, execution or otherwise) less than the full amount of Assignor’s Share, then
Assignor and Assipnee shall meet within thirly (30) days of the termination of ‘the
Litigation to negotiale n resolution of the Tolled Claims. 1f an amicable resolution
cannot be achieved then the parties shall submit any remaining disputes (o expedited
binding arbitration as set forth in Section 11 hereol. If Assignor receives a distribution of
the Assignor’s $hare, then the parties will execute a aratual release of the Tolled Claims.

Arbitration. Any dispute acising out of or concerning the interpretation, enforcement or
application of thix Agreement, including but not limited to the funding of the litigation,
the split for the responsibility for costs, expenses and fees, reimbursement of costs,
expenses and fees, and the split ol any recovery aver and ahove Assignor’s Share, shall
be resolved timely and finally by three (3) Arbitrators in an Arbitration proceeding
pursuant to the then-existing commercial rles of the American Arbitration Association.

. “I'his clause is intended by the partics 10 be enforceable under the Federal Arbitration Act,

Should it be determined by any court of competent junsdiction that the Act does not
upply, then it shall be enforceable under the arbitration statute of the State of Oregon.
Arbitration shal! be commenced by the claimant serving a concise summary of the claim
wpon the respondemt.  Any decision by the Arbitrators shall be final, binding and
conclusive on the parties.  Arbitration shall take place in the Portland, Oregon or at such
other location o8 the parties may agree upon. Costs of the Arbitration shall initially be
bome equally by the disputing parties bul may be reapportioned by the Arbitrator i the
Arbitrator's discretion.  ‘The partics agree that the Arbitrators shall be lawyers with
cxperience in the Uniform Commercial Code or that have other relevant commercial law
experience. The arbitration shall be expedited and shall be concluded with a binding
decision by the Arbitrators within one hundred twenty (120 days of commencermnent.

Assipnment.  The rights, duties and obligations arising under the Agreement are not
assipnable, excepting only that Assignor may assipn the claims and causes of action to be
asserted in (he Litigation 1o PTL, the entity which 1ssued the Freightliner Check and in
whose name the Litigation may be pursued, but only on condition that PTL execules an
addendum hereto agrecing (o be bound by all of the terms hereof as though it were the
original Assignee.  Notwithstanding any such assignment, Penske shall at all times
remain Hable to Assignor under the terms of this Agreement.

Severability. The provisions ot this Agrecment are deemed to be severable, and the
invalidity or unenforceability of any provision shall not affect or impair the remaining
provisions, which shall continue in full foree and effect.

Entire and Final Agregment. This Agreement 1s the entire and final contract between the
parties hereto, pertaining to the subject matter hereof, and supersede all prior and
conlemporaneous agreenments, undecstandings, negatistions, and discussions, whether

written or oral, of the parties; and there are no representations, warranties, or other
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agreements between the parties in connection with the subject matter hereof, except as
specifically set forth herein or therein. This Agreement shall inure to the benetit of and
be lepally binding upon the parties hereto and their heirs, personal representatives,
successors and permitted assigns.

15 Notices, Any notice or other communication 1o a party pursuant to this Agreement shall
be deemed to have been given, served, or delivercd when sent by overnight delivery
service or deposited in the United States mail, registered or centified, and with proper

postage and fees prepaid, or transmitted by telecopy, addressed ax follows:

Fur Assignor: Freightliner LLC
4747 N. Channel Avenue
Portland, QR 97217
ATTN: 1. Chns Edwardsen, Esquire
Associate General Counsel
Telecopy Mo, 503-745-7959

For Assignee: *Pronske Truck Leasing Co., LP.
Mailing Address: Raoute 10 - Green Hills
. O3 BBox 563
‘ Reading, PA  19603-0563
Physical Address: © Route 10 and Pheasant Road
Reading, PA {9607
ATTN:  Michael A. Duff, Esquire
Senior Viee President and Genernl Counsel
Telecopy No. 610-775-6330

or 1o such ather address as said party may from time o lime designite by writlen notice i the'
manner hercinabove provided.

6. Goverping Law. . This Apreenent has been made, excouted and delivered in the
Commonwealih of Pennsylvaria and will be construed n accordance with and governed
by the laws of such Commonwealth.

IN WITNESS WIEREOF, the parties hercto have caused this Agreement to be
executed the day and yenr first above writlen.

ASSIGNOR:

FREIGHTLINER LI.C

By: !@'L::E_,. K_’L e

Namne: g 64 efa LEA JER YT S yrasey

Titler SR VT P S EIETNT
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ASSIGNEE:

PENSKE TRUCK LEASING CO L 1.P.

Niumg: MICHAEL A. DUFF
""" SENION VICE PRESIDENT
T AND GENERAL GOUNSEL
itle:



EXHIBIT A

REASSIGNMENT
OF CLAIMS

‘This REASSIGNMENT OF CLAIMS (this “Beassignment™) is madeon the  day of
1,200, by Penske Truck Leasing Co., 1P, & limited partnership organized and
existing under the laws of the state of Delaware with its principal place of business located at
Route 10--Green [Hilis, P.0O. Box 563, Reading Pennsylvania J9603-0563 (*Reassignor’ or
“Penske™, in favor of Freightliner LLC, a imited liability company organized and existing
ander the laws of the state of Delaware and with its principal business address at 4747 N.
Chatnel Ave., Portland, Oregon 97217 (“Reassignes” or “Frejphtliner™).

AL Penske and Freightliner are parties 10 a cenain Assignment of Claims Agreement,
dated November , 2004 (the “Assignment Aprecment™), pursuant lo which Freightliner
assigned to Penske the Assigned Claims, as defined in the Assignment Agreement; and

13. ‘The Assignment Agreement provides that Frei ghtliner may demand, upon 30 days
written notice, the Reassignment of the Assigned Clims; and

C. Freightliner provided written notice (o Penskeon 200, that it required
the reassignment of the Assigned Claims (the “Notice™).

NOW, THEREFORE, pursuant o the terms of the Reassignment Agreement and the
Notice and for other good and valuable consideration, receipt and sufficiency of which are
hereby acknowledged, Reassignor, on behalf of itself and its successors, legal representatives
and asgipng, hereby:

1. Reassigns its rights in the Assigned Claims, and all other right, title and interest in
and 1o the Assigned Claims conveyed to Reassignor pursuant to the Assignment Agreement or
olherwise to Reassipnee.

2, epresents and warrants to Reassignee that it has full power to execute and
deliver this Reassignment and that it has not sold, wansferred, pledged or otherwise cncumbered
the Assigned Claims in any manner that would lirnil its ability to reassign the Assigned Claims Lo
Reassipnee as provided herein and 1 the Assignment A greement.

3 Further agrees 1o execute and deliver to Reassignec any and all further documents
ar instruments and do any and all further acts which Reassignee (07 its agents, designees or
assipnees) reasonably request in order (o confinn this Reassignment and Reassignee’s (or its
assipgnes's) right, title and interest in and 10 the Assipned Claims

Semrtle- 4243746 1 O00037-001 33



IN WITNESS WHERLEOFE, Reassignor has caused this Reassignment 1o be duly exceuted
by its duly authorized officer i of the day and year first above writien.

PENSKE TRUCK LEASING CO., L.
By: Penske Truck Leasing Corporation, General Partner

By __ ..
Murme: | _

Title:

Selle-3243746 1 (3003700133 iy
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- ittt - CHECK DATE I:zimim—l 1,681,882, 50 l 1,681,602.50 |
FTL FLEET SALES, INC. _aq Cheuk Ne.
ROUTE 10, PHEASANT ROAD FLEST BANK dlogd
SRS RE P.0.BOX 14TH 03339 Harttord, ©T opo15223
HEADING, P4 19803-1475 —
WG, [DAY] YR |
Frock Laasing
121063103
AWGUHY,
pav_**1, 681,582 DOLLARS AND 50 CENTS $1,681,582.50
FREIQHTLIHP..R LLC .
P ROX 277953 \
OROER OF m'm'm, GA™ 30384~ 7953 % i
%x& S &% .
WOODOLE 223w %0 MLE00L S0 & 7e80n"

Qor -
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POSITIVE PAY RECONCILIATION SHRVICES AGREEMENT

THIS AGREE pntered Jotn this _{2ff; day of Zo 4, by wnd betweon Floot
ﬂﬂmmufﬂmk') and WLW Wi (“Customer),
l

. Casvomer hius vequisted and Hank bepely kgress b provide mitematc reconslintion services (the
“Bervices™) for Fieet chacking ueoount(s) {*Account™) opened by Castomer end unilized for disburament
aid dopazh of fands. Tha Ascount and the Services thail lsa be subject (o 1ha tomgs and conditions of the
Flogt Huciness Deposit Account Agresment, the Flaat pMaster Agresment fur Cash Munsgemont Sarvices
and ik Account Reconeflintivs Progruns Servivs Guldo (the *Gulds*), doples of which Laves bean received
Yy Custonser, and o tie event of any conflics betweon tha terma of any of these agroements wad this
Agrestusnt, the ivrma snd condidans of thls Agrecment shal] proveil.

1 All chegks 1 be uned by Cusiogier ta maks withdrawale fraem the Account {"uzns™)y wiil confom
1o check specificaiony set fosth oo the wpocification shoot cunlained i the Owlde, Customeyr specificully
Ecknowledgey st it will bave exch Yirm MICR-wncoded with the Acequnt number gnd Fank's fransit
simbes, sud vrith s MICR, sorial number that eorrsspands to the Itspt'd printed sl mumbay. Custonies
ajgroes il jamisoca of Aoy nonconforolng e that hoy it reeolved Bank's yrior upproval ln sccardunce
with the Gulda may rearit In dolays in procesalng, charges for extm procesting or tsrmination of the
Sarvioes by Dunle,

3. Cusimmer ahnlt provide at lust 25 vaided Yeme for togting at Jeact twe {3) wealkey prior to the date
o which the Servicas ore expecled o comomp. B will ft the Heme to asurs thyt they meet Dank's
spacificafions wnd that (e mugnotin ensoding is sutisfactory. Teu documcnts will not ba retumed.
Customer will provides Bank whh  wpnescotstive samggls of fifty (30) valded ham for Lesting jusposes
zach taw m checks aro ordarod. Custawmer will be mapanible for leuring that duplicate check nombers
are ot 3

4, w. Customer agress that it will yrovids 4 fils contalning the gertal nuiober and ampunt of cach
liem Lsosd by Cistaraoe (*lawa Inforvation®) oo later than 3 pm. CEST) two bustnoas days prier tn tho
date ou which wich Tey | setntly Qisburted by Costorner to the payws. For sxample, if Cugtamer
dlsbursas an Ytam on Wednauday, the Lssue Yoformation for such Joem must be received by Dank by 5 p.m.
on Mogday. Bunk shall mulntaln fucua fafurmation uatil the soansr of the duto an which the ltem is
presatad or e receipt of instructiond from Customer 1o deloty of olter dis Lssun Information with respect
Yo thar [teat but bn no ¢vent omow than tioe youms from the dete of reealpt by the Bunk of the s
Informadon. Cuakomcr ry prtvicks Baok with delntiony s slteratiens to the Tome Informetion o any tme
priar 1o wher day on which the fem b predented, Castomar suthotizes Bank (o pay ol ems for whith Issoe
Informution i provided by Cutpmer, ualess Customer kag pleced & iop pryment ordar ok an [, e
provided below.

b Yiwms pravented ot the Flast toller for which Mg fnformation has not Bt grovided by the
Custooyr will ba seeaplesd for daposit only enad will not be sccoped for encestunent. The payee of an T
for which ths Bk does not huve lvus Information will ba instriced t refar o maker.

&. Mank shall provide o ity rupost W Customer on each businesa duy of fems doposited on the
provisiy hustnoss day for which the Bank hax no [asve Information ("Without fusug Jepas™).

d. Customer uthorizey Bank not v iy unless oihorwise Instucted, kil Witiout Tssuo 1vms

except for thivse Wilkiout fasue Yteas a5 v which, prloy to 2:30 pa. (BIT) an the tnisineus day sfter
peoscntment, Bark reolves from Custorer instructions 1o pay such Hems waless atherwiso Insaucted.

EXCHIBIT "D "
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3. 4 Chitoior sihorizes Bank to puty all depoutted Tems for which Issue Informaton hos betn
reezived by the Bank, ecopt for these [tems as o whith, prior 10 2:30 pum. (E6T) o the husineas day altor
presentcnt, Baak receives from Costeiier {rsractions to retam sach ans,

b. Failees oF tha Custamer o respond by 2:30 pam. (E5T) will result in tho Bank difering o da
defuult declyion of witlwr “puy” or “seturn® deaignited by the Custamer in the Acconnt Recancilamunt
Proprkng Service Agroement,

fi. OMentidy  ()Semimonthly  (JWeskly () ___Bank shit] muke suailablo ta
Custorncr an accout reconctlintion report and B sttement of 4ccoont, wud { Y with () will not separmely
dellver tho paid tems detailed in wch report. X the paid Tema aye it dalivered w Costoiser, they will be
cctained by Bank for n period of pincry (90) duys ueless instructid otherwlae, after the date of the report
shenving the peyment of such Ttond bafore bulng desteoyed. Buch Nems sy be abtained by Custoncr
upon requst bafiwe the axpiration of such $0-duy period provided thaf the Cusiomer provides tha
approprintn Chock Processlog Control Systeon {*CPCE") numbar yad CPCY output batch and eequence
sumbar. Copies vf al) Sume will be yoolntalund oo sicratilm for weven yeurs, or such Yesser poriod as muy
o parmitted by applicable law. Cusiarme ey abtain copies of miarotilmed {tevis wpon ragued, which
requeat whal inotuds the dete the jem wes procgasad and the CPCH wumbier,

7. 4. Cucktomar may s Trapsury Exproay or call Arcoont Reconcilement Operatons 10 placs Flop
payment orders on i ftem. Cuetomaer Kprees that it will not place a stap peyment order if the Jom has
airandy basn paid and vt information is svailable 1o Castomer through Tronsury Express of the Aceount
Recnneilamant Operatdons.

b. Pk ahad] maintabn & master il of olop payment ordan received trom Castiser ond sholl
cointiin such sop peymant order an Mo for ane yesr from duto of recsipt or auch longer period e mny b
ngvoud 1 by Benk, at which tisso such order shall be wutorstlcally doloted from ts file unless new written
stap payment ordsr Is placed by Costome.

0. Encik shinll tup ite byt offorty to ¢ffboniate & sap paysneat order on the businecs dey oo which
euch order s Tecelved by Bank providad thut tha erider ia raceived by Bank prior to 5:00 pn, (E5T) on
such business dey; Ay slop peyist order recetved aftsr 5200 pm. of uny husiness day will bo
inplemented a3 of §:00 .. the following foxinesy day. Hank cannot stop paysiet on ems ot encoded
ucearding 1Bank spacficatlons, nor oun Ptk stop prymoent on Tieats with dupllcats vy wornatehed serml
numbers,

t 4 Complianon by Book with the tenms of thiy Agreumcnd shall congtitato the exorelne of ordimiry
vare with rogsnd to the payment of any Hem,

M WITNESS WHEREOE, the pastioe heroto have, by thair duly suthesbed oificer, expcured thiv
Agrvoroas as of thi dute first wot forth ahove.

oy s
oy, LT . By HAMIKACKER

THls; ’ Titdes DIRECTOR
LGP @onmel——— T g
Director - Treasury Consuhing Byt (ﬁ: o {

s o
: . g) Titke: _ plve  Hopdy il
J‘aw._i Lh’-&f_"':"l
Dennis B, Sweeney ':‘7
Vico President K& Astisian) Traasuer

General Electric Copial Gorparation
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CHECKORAFT ACCOUNT A GREEMENT
FLEET NATIONAL RANK
(the Bank)

AND

COMPANY
(the Cuyinimer)

“Thys Bunk will procems or a daily basis, in accordunce with ity siormab prosodure, all dhecks ainlior drafls (o “(tzma™) prescpied w the
Pnk henring acoount rumbers listed s Sohsduls A havato {thy “Aceouns") mblunised and apdeied by the Pank, a3 Cuslainer opens
and/or closes weeounts o beholf of custorer wd its whsldiarios, which wee drawn by the Cugtoaner and payable nt ar throyph tis

funk.

A

In perforuacce of this Agresment, te Bank shall:

(L) Malko provisiomal setlcment of 4f) il payablo at o preseatsd through it at the eloas of tho ume businaar day
fhoy arc woeived by the Bank in socordiaco whth wpplicablo Clawring House rules and Regalarion J of the Fedmal
Toserve Bomd. Such itsais shall be deblied o the dusigoated secount of Ciistome? With the Prxk, Sofficient
collected fands must be malntained in such sccoant by the Custotned 14 cover the mmouns of Heme presented, oo
when customer s vequisite credit faoilities o wheo epenting Controlled Disbursernent socoants.

(v} On @ dalty batis prict reports of wd balaoce the wmounes of jtens proyented mnd produce m ouiput Msgnonle pe
sndiar printed roports of sich teras which wpe imd/or vapurt shall be made availoblo for

{ Y Fick up by the company

(___ yDwlivery o tie company
{ ) Tranyrniwdion so the company
Lséf/ Paily (Y Wekly ( YMudly (_) e

)] Malninin = russter stop payment Tt bnaod upoit speolfic instrustions by the Cusiomer, od 1o piy particular Rems
yrasented by ofher banks, which instructions skall by duomed in full rumwdeﬂb(iﬂw one year from dete of
Teceipt, at which tine thoy shall be sytamatically dolotsd from the fils wolexs ypetific insuuctions to the ety are
eceived by the Baeke, -

Ty Is agroed i if stop puyrent insructionn are racsived tn writing or by phouo, thow partloulir fems shail bo
implemimicd by die Bank w of 9:00 win., on the busineis day ned Fallowing the buskicss day on which sach siop
payment iy received; provided, however, that I u siop psyment is received on or after %:00 pv. on o business duy, it
shll by fmplewieated by the Beak us of 9:00 wia., on the second following businas diy. Stop puyments shall bo
considernd as haviag been recglved by the Bank wpon sommunioniion o Commerclal Customer Sarvicay
Deputent of Informulon swfficiuly descriptive wnd procise 10 sastle the Fumk to cffect & stop paymeant in
sccordince with vho nomual procedured.

If w stop paymeat is mput on-line vig a tesalan!, det stop paymei becomes effsctive Lmmediately If ioput iv
chmploted prioe to 5:040 pon.. cihetwise the stop puymsat will ba fnplamentsd next day.

1¥ the customer vesarns (o the Hank items an which Ir doog nol wish paymdnt 1o he made no later than 2:00 pan. on the
bushiess day following she business day om which such lew i» received by the Pank, tia Bank shall erodil the wmoutt of
such keas w the dosigoated pecouny of Cosomer, bud relum wuch deg throngh the banding systen.  Hask ju heraby
awthorzed to ccepe and rely wpon the writies ar enlos tumingl midated Initractiany given by any uutborized
rupreantive of Customer wnd Bunk 1o herohy wuthorlzad w secept and vely upon and shall lnenr o linbility for poying of
refising to pay lieins pinusat o any verbal insctions of ano yepeusentng himaelf to Ye o wnthorized peprasantatve of
Customer which s individual recaiving such instructians on behalf of Hank batieves in good faith 1o bive bewn given by un
puthorlued represoptative of Customar.  The amharized roproscibutives of Cuvtamer shell by only such persois s are
uthorizad in weiting to Bunk by Customsy, '

EXHIBIT" £ "
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Wegardess of whellior aty lunt 19 o check or a dralt (ug thoes Termy s1a defined in the Unifonn Commercial Coda s sdopted
fn Copnectiout), (he Bank shodl hava 2o responsdbility op Yiability for the wutbenticity st sy jew, for soy forged or
msuthorzed siguuture of the maker ou aay ltem, or far witeration of ay iler without suthorization wieher presented by
wiher banks or piyses, on Sor ny Yorged, wnuohodzed or mivsing sndorcemant on {rers prwsented by othey Banks uless dug
to the Bank's wegligence, wiltiul miscondust padfor exiployen frund.

The Bank shall wiercite the sumo dogres of curs by proceselng itams undiy tis ugreciment ay it docs in procassing ity owa
work, but i no ovent chall the Bank be (isbla for woy luss or domege or destruction of inms unless clerdy sitibutabls w
nagligevice or willfl misconduct on e past of the Bank,

This Agrecawnt shall wot diinbh or #fout way elsim or cause of sston which G Customar would atherwise posels
dptast woy hird party in conpection with any tem which la provesssd in sccordance wilh this Agreament, nd, Upin TeqUesT,
the Rank chull fwnith reasonuble cooperation and aselvlanca 1 tho Custames b the enforcenent of any such clulmy or cunke
of action, bwe Itk connnetion shall not bo required to muka woy expenditures or ouilays without reinbursement by
Customer,

Nu third party shwll have any rights or clalms agelnst the Bank under this Agrcemont, and the Custamer hevehyy agrees w
indemaily and hold harmless the Bank Fom snd sgeioe sey and el such right sud clalms

Compensaticn of tho Bank's sarvices pascuant to this Agreement shall ba as agroed t fo wriing rom time to time.

“[his Agroement shath bo in effect for & minimum poriod of 90 duys fom commencement of the service aed shall continug In
effbet indefiniely theresfier und) and unless tarminsted by ofther pasty. Bither perty may so tarm bnute () w0 any tima affer
1he minimurs peviod wpon wot Do than 120 dayy’ wrikien notice o the other, or (b) at any dme pon writlen police o thy
ther o Anfaull under this kgresment; provided hiywover that In efther pvant tie Customer shall e deemed to have requeted
# stop phycnt on all outsianding ftems npon the offective daw of wich writtes naties  Any nofjes ywuibned undes thin
paragraph shall ba deliverad ve Hack at 777 Main Sooot, Hariford, Connecticut 061 15-2001, mariod for the ationtlon nf the
Cush Monngoracnt Dapartmieat, wad to Customor at the addrags sct forth balow,

Al fovas must be encoded accarding to vurally scoeptable MICR spesifications. The austoryer will sobmi 1o the Buk, in
time to allow for tating prior to issunnce of Rems, & reprossatative sample of nof less than 25 to 30 ilooas from the initlad
order of simek, ws wall as from schsequeat wedets.

¥¥ the rute rejecting on b dally busls excoody ., rogardless of provious testing, all rojucted tama will b chargad on an
exception brsh.

Optional Pravidians:

{ J The Customer shall provide cowrlar servisa for pick up and dellvery af saguetio Lps nnd/er sisociitod repores,
‘o Bank: sbali ot be luble for sny 108c of any dits, repart, document, or any other cutput produce whilo e it 1o ar from
Hagk promises. Ner shall e bank ba respansfble for woy delwy or Tailire o perlovm the sgromnonts ol lro ypuia? to ba
perfaymed pursuant to this agreemont resaling tram Yabor dispmes, dastar, acts of God, or ather cuoea of ey kind beyond
I oomtvol

() The Bunk gull provide conrer vervics for pick up aud dalivery of Bauk processed items, wapmetic W, wid
asiociated peport; providsd thae such courlar service clull net scespt depocits for dolivery to the Bank. The Bank shyll noy
s Jimhji o vespossible for ary lok of dutn, ropost, deaament, or say ofher culput prodact whils in vanyit o or from Bank
premises; Tor uny delny or failir to porfarm Bis sgreanents on (o part o ba perfocmed pirsuant to this sgreament resulliog
from labor disputes othar this hank's anployees, dlamter, acts of God, av ather caves of any kind beyood its contml

( 3 Custamer vequests the Buak 1o make wattlement on off fioms mesived on » collection bexis, without roferring such
ftem 2o the Customer (cxcept photocoples), ln necordenco with tha Bank's upermting procedives spplicoble to such idma.
Aeoordingly, the Customes abgolves the Bank uf tmy lisbility 10 the Cusibmer by reason of the autamutls payient of
collection iuzms herein provided for.
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Ynis pgretwment gunstiuies the atiro pgreemant and undartanding barwesn the Gusimer atd the pak with rospest to the

ransattlons cottemplaiud hevemdar. \

wi'mms wharook, the partios have cunged tils pErmamat ¥ e doly oxecumd this 12HA duyof, :Xn nosvly.

'me ! F ATICHAL BANE. FLELT WATTOHAL BAKE l
W AV KAGHER ~ema: —=
i WECTOR maw 7

100y ‘

Heme:

e
Thie Gaan P. 0'Connall

Dy eevor - Trausury Consulting

anils R, Bweeney
Viso Prasident & Asslgtant Treasurbd
Qunscal Eeotrs Gapitel Corporalion
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MASTER AGREEMENT FOR \
CASA MANAGEMENT SERVICES

The Fleet bark that maintains the deposit account(y) with regpeat to which a cash management servics _
is to e performed (the “Buank") agreos to perform, wad the customes asmed below (the "Customer”) S
ngrees to purchass, Sorvice(s) described in sopurato Survice Agreamunts in effeet from time 1o time |
(the "Service(s)") in accordance with this Muster Agreement for Cash Mansgement Services (the
"Muster Agroement”) and tha respective Bervice Agreements. if the tere of the Service Agresment(s) |
contliet with the Master Agreement, the terms of the Sorvice Agteoment(s) shall apply. Custnmer
acknowisdges that the Services may he perfornioad by Bank or any of ity Affiliates.

1. Definitionn.

(£)  "Affillate” yhull mean any ono or more digeot or indirect subsidinres (other than Bank)
of Fleet Financizl Grouyp, Ino, and its sucocasory.

() “Bunkiog day" shall mean any day other than & Saturday, Sunday, or n day on which
Bank is clased far substantially alt of fis banddng bughazss.

2 Accovnt Documentation. Prior to the laplomentetion of the Sexvice(y), Costamer will
execute and detiver to Bank such account dosumentution as Bank deems nectssary, {noluding, but ot
limitad 1o, this Master Agrecment and approprislo Servies Agrecments, signature cands, corporate
resolutions wnd evidmes of corpumie autbority. Bank will, in Its sole digcretion, determine the
sdoguacy of such documentation, and may rofuss fo provids tho Service(s) untl such documentation iy
received by Bank, Customer agreos promptly (o notlfy Bank of any maaterial changey to nay .
information presented in the sseonns dosumentation, and fucther agrocs promptly to exocute any new
or addifonal sccownt documentution us Hank deems necessry. Customer agrees that Bank may ety
o the corcemt doctnentation it bes on filu t determine the individuals suthorized to inttiste requasta
for narvicss under the Servien Agreements, and may refuss 10 pomply with soch & request from any
other Individag) wmll such documentation as Bank decius negessary iy delivered to Bank.

o ——————

1 Customer's Rocords and Media, Prior 1o the implementation of the Service(y), Custamer
ugrees 1o provide to Bask all records and datx procossing medin necessary to perform the Servicn(s).
Tha records will b Jegible, corvect, complers and in the forrat apecified in the Service Agreencnls,
Hervice Guide(s) and retated schedules The records will contuin tolale and proof information
gatigfactory to the Bank, Checks witl bs MICR eaooded nocording to the Bank's specifications. Bank
will, In it sole discretion, determing the edequacy of the information and the forynat in which it is

wibmitted, and may refuse to provide the Survice(s) untll such information and/or format iz decmed
sutisfactory.

Custormer agrees 1o mniatain sdaguate back-up of all such data for » petiod of bot less thau five
banking days oftsr delivery 1 Bank. Cuslomor agroos to provide Bank with an addidenal copy or
trapsmission thereof, s applicable, if requested. Customer's failure 10 provide back-op upon request
shall releass Buok from any lability for its inability w provide the Service(s) If bock-up is required 1o
be maintalned pursoant to this Master Agreentent and Customer faula to g0 da,

|
|
E
|

EXHIBIT " "
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Wihen any Service Agreement is tarminated, Customer will satify the Bank in writing within 60
calendur days whether the Bank should return or destroy any dufa processing media fumished by
Customet and oy recotds produced as w result of the torminated Service(s). [ Customer does not
notify the Banik within 60 calendar dayy, the Bank muy destroy, retaln or relurm any such matorial, and
shall have no liability to Custoraer or any thivd parry if such material iy destroyed.

4. Software Provided in Conmection with Performuaos of Serviee(s). Bank may supply
Custamer with certain software owned by or licensed to the Bank 1o be nsed by Customer iy
coaheetion with the performanes of the Service(s). Custamer ugreos that, with respect to any softwars
provided nnder this Master Agreement, Costomer ahall not roverse compile, tranafer, copy, tndify or
altcy the eoftwire, wor shall Customer wee it copy of the software on mers than one central pracessing
wnit ar transfer or distibute any portion of ihe software to any olher persan, without the encpresus
written conseny of Bank. Weither the Bank nor sny of ita Atfilintcs shall be linble for gay damages or
lnsa rosulting fram the transfer of data o Customer's computer aystem wtilizing zoftware provided by
the Bank or any Affillate. Customer agreas nit 1o remavo, and shall includc on any copy made, eny
copyright notice ar other notica of praprietuy righis placed an or within the softeire owned by or
liernsed & the Bank, Customer agrees to execute dny licenuing ar sublicensing agresment reasonably
deemed nocessary by the Bank in connzctlon with the performanca of the Service(s). In the cveat of
mny conflict between the provisions of this Scotion 4 uad pny suoh license agreernent, the torms of tha
loense ugreament shall conirol.

Notwithstanding iy othes provisions of this Mastar Agreement and only to the txtent the software ia
used it & parmer conalsbat with the Servics Agreament(s), Bank shall defepd with counael of jls own
cholee end at ity own expénso uoy claim bronght againgt Customer that sny sofiwure owned by Bank
infringeg upon any United Stares copyright or patent, snd Bank shall pay sy costs, damages, s
reasonable artormsy's fees finalty nwesled against Custororr on woy such actlon, provided thar (a)
Costomer propaptly notifies Bank of any claim and rounonably cooperates with Bunk in the handling of
such claim, and (b) Bank exsrcists sols sontrol of the defonse of sutflement of such clabm. .

All goftware, specifications, wpes or othey medin, programs und procedures owned or licensed by the
Bank sod used 1o connection with the performancs of the Service(s) will be und remaln the sole
propetty of the Bank. Customer agrees not to conlest or challonge the ownorship of sach software,
specifications, tupes or other medla, programs and proceduras gumed by or licensed to the Band:.
Customer shall retuen such maderials 1 the Bank promptly upon request or et tepmination of apyplicable
Service Agreement, or Master Agrecoent, sod shall be responsitie for any demagen to iy such
vanterials tnowrred in shipping and vasge other than normal wear and tear.

£ Custemey Eallure to Purnial Satistectory Records uod Media. Tho Bank's perfernarnee
under this Agreement Is subject to the Hank's receiving timely, accurats and complete date (or cneh
Service, in form snd 60 media apevified by the Bank, Ifeny of thess requirements arc 1ot met by
Customer, ihe Bank shall no longer be bound to the delivery schedule cet forth in the Serviee
Agreement(s) und shall be authordzed to delfver ay complote and finishnd whatever portion of the
Service can be performed with the dats svailable, Cumomer shall coupensato the Bank for converting
nonstasderd data into standard form or compléting missing data ut the Bank's then cutrent ratcs for
ritne and muterials, The Bank shall not be linble for converting or completing mizsing data, or for
fuiling o do se, upon Customenr's failure t properly supply dats in a standard and complete format.
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6. Customer’s Duty to Inspect. Customer is responaible for inspecting all Servive(s) performed
when yeceived and to norify the Bank immediately of any errors. Custorer st notify the Rank
within thirty (30) calender days after receipt of tho moateripl containing the error oy of a refron or
sistoment reflecting the eror, Bxeept to the extont required by [aw, fallure to notify the Benk of ermors
witliiry this time will ralicve ths Bank of any and all Lability.

7. Y Imitation of Liability; Disclaimer of Warcauties, Except to the extent vequired by law, the
Hahikity of Bank and any Affillate will be limitcd ay get forth hereln. The liability of Bank or thut of
any Affillats undor this Master Agreement or uny Service Agroomnt for fuiling o comply with the
terons of cither aprocment shall ba limited to actual damnges sustained by Customer and only to the
eoteny wuch damages e 3 direct result of Bask's or any Affitinis's grogs negligence. Neither Bank
noc gny Affillnte shall be liable for damagies caused by any act of omission of any thint party, not
wnder the direction and contyol of Bank or any Affilinte, whether or not such party was chosen by Bank
or an ABSliate, or for xny charges irnposed by eny third paty. Each Service Agreement is only
between Bank sud Customer, sed Buk shall ave no Hisbility thoreunder to any third pasty. IN NO
EVENT SHALL BANK BE LIARLE FOR ANY CONSEQUENTIAL, SPECIAY OR INDIRECT
LOSS OR DAMAGE WHICH CUSTOMER MAY YNCUR OR SUFFER IN CONNECTION WITH
THIS AGREEMENT OR THE SERVICE, INCLUDING WITHOUT LIMITATION LOSS OR
DAMAGE FROM SURSEQUENT WRONGFUL DISHONOR RESULTING FROM THE RANK'S
ACTE PURSUANT TO THIS AGREEMENT OR ANY SERVICE AGREEMENT REGARDLESS
OF WHSTHER THE LIKELIHOOD OF SUCH LOSS OR DAMAGE WAS KNOWN BY THE
BANK AND REGARDLESS OF THE BASIS, THEORY OR NATURE OF THE ACTION ON
WHICH A CLAIM IS ASSERTED,

The Bk will compengare Custoxmer o the extent required by upplicablo law for Costome's loms of
intecest om fundy 18 a direot result of the Bank's failure to comply with such luw in cxecuting a wire
trnsfir or ACH entry 1o the extent such failurs was within the Bank's contral. The Bank shall not be
linble for Custunter’s attornays’ fees in connection with sy claim except pursuar 10 Section 4 of this
Agresmnt. The Bunk's aggregate Hability 1o Customer for all lossas, damages, and expensos noarred
in conmertion with any singls claim vnder any Service Agrcement shall not excead an amount equal to
ane smonth's pverage billing to Costomer mader such Service Agreerent taken over the six months
preceding the dato on which the damage or injury ghving rise to such claim is allcged to have occurred,
but If the Service Agresment hing not boen I effect for sbe months preceding such date, then aver such
fewer Tumber of preceding months as snch Service Agvoement hag been in effect. 'The Bank shall have
1o Linbility for any currenay, checks, magnets tape or other Jiem delivered by Customer 1o & third
party earrier that is not reccived by the Bank or Hs agent.

BANK HERESY EXPRESSLY DISCLAIMS ALL WARRANTIES, EXPRESSED OR IMPLIED,
INCLUDING, BUT NOT LIMITED TO, ANY WARRANTY OF MERC] IANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE WITH RESPECT TO THE YROVISION OF SERVICE
g?ﬂﬂk ANY SERVICE AGREEMENT INCLUDING, BUT NOT LIMITED TO, SOFTWARE,

.

. Feen. Customer shall compeniats the Busk for s Sorvice(s) in accordance with the fee
seheesdule in effect Trom time 10 Ume. The Benk may amend ite fee schedule upon pongent T any time

- ——— e
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cheek had been altered no later than February 2™ (orally) and February 3" (in
writing), 2004,

irretghtliner has not received any of the proceeds of the Freightliner Check.

Penske intends to pursue Fleet and the Credit Union for recovery of the proceeds
lost on the Freightliner Check, and Freightliner intends to pursue the Credit
Union, and, perhaps, others for recovery of the procecds ost on the Freightliner
Check.  Freightliner and Penske desire 10 enter into this Agreement for
Freightliner 10 assign o Penske, and for Penske 1o pursue in a single legal action,
Fleet and the Credit Union and such other parties Penske believes in good faith
are or may be jointly and/or severally legally lisble for the loss of the Freighthner
Check and the proceeds lost on the Freightliner Check.

Freightliner 1s the one hundred percent {100%) owner of cenain claims asserted
and/or to be asserted by Freightliner against the Credit Union and/or Fleet Bank
snd/or other parlies {other than Penske, PTL, or Penske's affiliates) potentially
responsible for the losses (collectively, the “Assipned (laims™.  “Assigned .
Claims™ does not include any claim Freightliner has against Penske, PTL, or
Penske™s alfihates for the amounts owed as reflected in the Freightliner Check.

Fenske has agreed 1o initially fund, and/or to arrange funding, for the prosecation
of the claims to be asserted in any forum with jurisdiction aver the parties and the
Assigned Claims K

Assignee and Assignor have agreed 10 enter into o tolling agreement to toll any
and all ¢laims against each other until the final resolution of the Assipned Claims.

"Agsignor and Assignee desire to set forth certain terms relating to this assipnmoent,

the twlling agreement, the responsibility for attomeys” fees, and 10 allocste the
recovery on the Assipned Claims all as set forth below:

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency
of whichi is hereby acknowledged, and intending w be legally bound hereby, the parties hereto
hereby agree as follows:

Asgigmment and Assumption of C

ims. Effective as of the date hereof, Assismor hereby

assigns to Assipnec all of Assignor's right, title and interest in, to and under the Assigned
Claims and Assignee hereby accepts the assignment of the Assigned Claims, and
undertakes and  assumes the performance and duties and obligations of Assignor
hercunder. Assignee from this day forth is the sole owner of the Assigned Claims subject
to the terms hereof.

Litipation. Assignee shall pursue the Assigned Claims in litigytion 1o be filed in a court
of proper jurisdiction {(the “Litgation™), in good faith, competentty and with due
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