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 1                     PROCEEDINGS

 2               THE COURT:  04-4187; Specialty Optical 

 3  versus -- 

 4               MR. TRUSEVICH:  IFC.  Andy Trusevich for the 

 5  Plaintiff.

 6               MR. DARCY:  Alex Darcy for IFC Credit 

 7  Corporation.

 8               MR. HOLLINGSWORTH:  Kelly Hollingsworth for 

 9  Glast, Phillips & Murray, counsel for IFC. 

10               THE COURT:  Okay.  Do I hear a motion to 

11  change the style to make it versus IFC?

12               MR. DAVENPORT:  Sure.  We did that -- I'm 

13  Brandon Davenport.  I've been acting as local counsel.  We 

14  did file a motion to change the style of the case.

15               MR. TRUSEVICH:  I'll get you an order at 

16  lunch break.

17               THE COURT:  Was an order ever signed?  

18               MR. TRUSEVICH:  No, because we didn't present 

19  an order.  I'll do that at the lunch break.

20               THE COURT:  So we'll do it at lunch.  In the 

21  meantime, I'll go ahead and grant that motion and now I know 

22  how to call the case.  Specialty Optical versus IFC Credit.  

23  Do you all have extra copies of the exhibits?  

24               MR. TRUSEVICH:  We do, Your Honor.

25               THE COURT:  Give me half a second to get 
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 1  caught up.  You're Brandon Davenport, in the back?

 2               MR. DAVENPORT:  Yes ma'am.

 3               THE COURT:  You're Kelly Hollingsworth?

 4               MR. HOLLINGSWORTH:  Yes.

 5               THE COURT:  You are?

 6               MR. DARCY:  Alex Darcy, D-a-r-c-y.

 7               THE COURT:  Okay.  You are?

 8               MS. DEVASSY:  Good morning.  Deborah Devassy, 

 9  D-e-v-a-s-s-y.

10               THE COURT:  Let me say -- you all may be 

11  seated for half a second.  If I recall what this case is 

12  it's that Specialty Optical -- correct me if I'm wrong, it's 

13  been a long time.  Specialty Optical bought some equipment, 

14  telecommunications equipment, am I right?  And that -- and 

15  that equipment though had to be hooked up to a general 

16  communication network, and in the meantime, the company went 

17  bankrupt that was going to do that.  So you had the 

18  equipment and no way to hook up to anything.  And then there 

19  was some dispute over the contract on summary judgment, and 

20  there was one little part that raised a fact issue and I 

21  can't remember what that was.  And that's where we are.

22               MR. TRUSEVICH:  I think that's better memory 

23  than probably Brandon and I have.  And we were down here for 

24  that.  But what it was was it surrounds the -- it was 

25  actually a rental agreement for a box, what we refer to as a 
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 1  box.  They rented this equipment.  The issue is, and I 

 2  believe they can talk for themselves.  They say this 

 3  agreement is only for the box, $30,000 for the box.  We say 

 4  it included -- this agreement included the service with it.  

 5  It wouldn't make sense.

 6               THE COURT:  Okay.  There was a fact issue.  I 

 7  can't remember where the fact issue came out of that 

 8  contract.  Is that going to be your Exhibit 1?  

 9               MR. TRUSEVICH:  That will be our Exhibit 1.  

10  We're saying that agreement was induced by either fraud or 

11  unconscionable so it could never be enforced anyway.  

12               MR. DAVENPORT:  I can direct you to the fact 

13  issue that you were looking at in the contract.

14               THE COURT:  Have you all made agreements as 

15  to some of these issues or are we going to fight them out 

16  one at a time.  

17               MR. DAVENPORT:  We have not formally 

18  stipulated.

19               MR. TRUSEVICH:  I believe we're going to come 

20  a to agreement on almost all of them, Judge.

21               THE COURT:  Okay.  Go ahead and talk right 

22  now.

23               (Recess taken)

24               THE COURT:  Okay.  You all may be seated 

25  except those who are going to be talking.  Okay.  How do we 

                                                                      8

 1  start unraveling this?  Let me get on real time.  Do a test.  

 2  There we go.  Okay.  Someone may proceed.  I kind of -- 

 3  going from what I stated a minute ago, my understanding is 

 4  the fact issue comes out of Exhibit 1, I think, it would be.  

 5  And you might better articulate what I found that fact issue 

 6  to be.  I'm a little fuzzy on it right now.  That would need 

 7  to be tried.  And that would be the only issue that would 

 8  need to be tried, I would think.  I don't know.  I hear 

 9  there's new additional defenses that have been filed.  I 

10  don't know about that.  But what was it, if somebody would 

11  refresh my memory, as to the fact issue?  You were going to 

12  show me Exhibit 1 and that's when I realized you all hadn't 

13  agreed to your exhibits in advance.  Maybe that's how we get 

14  started.  I don't need to know what you dispute at this 

15  point.  I just need to know what you agree to.

16               MR. DARCY:  Your Honor, Alex Darcy for IFC 

17  Credit Corporation.  It's my understanding that the Court 

18  seized on this sentence that appears in the middle of that 

19  paragraph, "you will use the equipment in a manner for which 

20  it was intended as required by all applicable manuals and 

21  keep it eligible for any manufacturer's certification and or 

22  standard full service maintenance contract."  And my 

23  understanding is that you thought that that raised a 

24  question of fact as to whether the lease was for both 

25  equipment and services.  And it was our position and it is 
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 1  our -- 

 2               THE COURT:  Well, at least that it was 

 3  implied that it would come along with it.

 4               MR. DARCY:  Right.  And it's our position 

 5  that even if you accept your interpretation, that question 

 6  of fact is resolved against us, that you would still have 

 7  to -- 

 8               THE COURT:  I didn't do that.  It's just a 

 9  question of fact.

10               MR. DARCY:  No, I'm saying if you do resolve 

11  that question of fact against us, we'd still argue that, as 

12  a matter of law, you'd have to rule in our favor.  Because 

13  the contract makes it clear that even if there's a default 

14  in service or failure to provide service, the obligation to 

15  pay is unconditional.  That's found in the waiver of defense 

16  clause which appears in the third to last paragraph of the 

17  agreement.  It says; "If the equipment does not work as 

18  represented by the manufacturer of supplier of if the 

19  manufacturer or supplier or any other person fails to 

20  provide service or maintenance or if the equipment is 

21  unsatisfactory for any reason, you will make any such claim 

22  solely against the manufacturer or supplier or other person 

23  and will not make a claim against us."  And then it says; 

24  "Do you agree that no representations guarantee or warranty 

25  by the renter or any other person who's buying or any 
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 1  assignee and no breach by renter or any other person will 

 2  excuse your obligations to" -- and I can give you the policy 

 3  argument.

 4               THE COURT:  No, I think there's a fact issue 

 5  as to how this contract was entered into in the beginning 

 6  that may obligate that.

 7               MR. TRUSEVICH:  Exactly, Your Honor.  Our 

 8  position is even if you were to adopt everything that they 

 9  said as true, which we dispute, but even if you find, yes, I 

10  agree, the service, it's our position you don't even get 

11  there because of the way this contract entered into, the 

12  unconscionability facts that represent that.

13               THE COURT:  Who argued the summary judgment?  

14               MR. DARCY:  Brandon.  Mr. Davenport.

15               THE COURT:  Okay.  Then he remembers what -- 

16  you all are new.  It's kind of like I remember this one well 

17  because it was hard fought.  What agreements do we have on 

18  the Plaintiff's exhibit list, because that's where we 

19  generally start?  

20               MR. LOWNDS:  Your Honor, what we've agreed to 

21  is we're agreeing on -- when I say admissibility, not 

22  necessarily that they are admitted into evidence, because 

23  obviously that's up to Your Honor, but just that the parties 

24  are agreeing that they're admissible.  

25               THE COURT:  If you agree, I agree.  
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 1               MR. LOWNDS:  To the extent that we may not 

 2  offer some things that we haven't stipulated to.

 3               THE COURT:  Go ahead and put in what you want 

 4  to put in now.  We'll worry about the rest later.  

 5               MR. LOWNDS:  Your Honor, it might be easier 

 6  if when we get to it, we can tell the Court this is a 

 7  document we've agreed upon.

 8               MR. TRUSEVICH:  There's not many exhibits on 

 9  either side, Your Honor.  

10               MR. LOWNDS:  I think we may be dealing with a 

11  total of ten or twelve exhibits all together when all is 

12  said and done, even though we have a lot more listed here.

13               THE COURT:  Surely there's one exhibit since 

14  you're already showing one on the screen that you're going 

15  to offer.

16               MR. DARCY:  That one is in, Your Honor.  

17               THE COURT:  Not yet, until you ask.  

18               MR. LOWNDS:  We have an agreement on 

19  admissibility on Plaintiff's Exhibits 1 through 5, 

20  Plaintiff's Exhibit 12, Plaintiff's Exhibit 32, and 

21  Plaintiff's Exhibit 45.

22               THE COURT:  Any objections to those?  

23               MR. DARCY:  No, Your Honor.

24               THE COURT:  Admitted.  

25               MR. LOWNDS:  Most of the remaining ones, we 
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 1  have a stipulation as to authenticity, but the other side 

 2  objects to admissibility.

 3               THE COURT:  You mean 13 through 24?  

 4               MR. LOWNDS:  Thirteen through 24.

 5               THE COURT:  Is that correct, you believe 

 6  they're all authentic except 13 through 24?  

 7               MR. LOWNDS:  I'm sorry, 20 through 24.

 8               THE COURT:  Right?  Is that agreed?  

 9               MR. DARCY:  That's agreed.  

10               MR. LOWNDS:  And then on the Defendant's, I 

11  think we agreed to admissibility of all Defendant's Exhibits 

12  1 through 11, except for -- 1 through 11 and No. 13.  We 

13  objected to No. 12.

14               THE COURT:  Okay.  One through 11 and 13.

15               MR. TRUSEVICH:  Right.

16               THE COURT:  Hearing no objection, it's 

17  admitted.  How much did that save me?  I can tell from the 

18  grins on your faces quite a bit.  Okay.  I have to be there 

19  at 11:20.  I need to go.  Mr. Hollingsworth said I need to 

20  go.  So I will get back as soon as I can.  But at least 

21  we've got the exhibits in and got a start.  If there's any 

22  way you all can work this out, I know you agreed not to 

23  mediate, but now would be the time, so.  All right.  You all 

24  have a nice lunch.

25               THE BAILIFF:  All rise.  
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 1               (Recess taken)

 2               THE COURT:  Back on the record.  All right.  

 3  I think we left off before lunch -- off the record.  

 4               (Discussion off the record)

 5               THE COURT:  All right.  We just had 

 6  introduced some exhibits and I believe we're about to start 

 7  testimony, I guess, or we're going to do something next.  

 8  What's next?  

 9               MR. TRUSEVICH:  Opening.

10               THE COURT:  Further opening.  I kind of know 

11  what's going on.

12               MR. DARCY:  Your Honor, there are a bunch of 

13  motions in limine, not just directed to evidence.

14               THE COURT:  I don't do motions in limine on a 

15  bench trial.

16               MR. DARCY:  But things like choice of law -- 

17               THE COURT:  If it's a motion in limine -- of 

18  course, I'm going to have to figure out the choice of law.  

19  If it's in a limine, what's that on a bench trial?  

20               MR. DARCY:  Well, Your Honor, Texas and 

21  Illinois are very close to each other, but it would 

22  determine some of the substantive rights of the parties 

23  under the contract.

24               THE COURT:  You put it in a limine?  

25               MR. TRUSEVICH:  Our position, Judge, is under 
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 1  202 and the Dallas Court of Appeals has said you've got to 

 2  bring it in a procedural pretrial motion and it hadn't been 

 3  done.  So we're ready to proceed.  But, in fact, we have it 

 4  in our -- cited the Dallas Court of Appeals brief that says 

 5  it must be submitted in a pretrial motion.

 6               THE COURT:  Well, there are -- it's -- I'm 

 7  not going to -- 

 8               MR. HOLLINGSWORTH:  That's simply not the 

 9  case.  I mean, Judge, there's a Houston First District case 

10  that holds that under Texas 202, an appellate court can 

11  consider choice of law questions for the first time and 

12  doesn't need any evidence.  It's basically just a -- if you 

13  read the rule, if you read Rule 202, it's just a matter of 

14  providing the court with enough information to make a 

15  decision one way or the other.  We've certainly done that.

16               MR. TRUSEVICH:  And, Judge -- 

17               MR. HOLLINGSWORTH:  What it says in the rules 

18  is we have to ask the Court to take judicial notice.  We've 

19  done that in a motion for summary judgment.

20               MR. TRUSEVICH:  Judge, I appreciate the 

21  Houston Court of Appeals, but the Dallas Court of Appeals in 

22  Johnson versus Structured Asset Services, 2004, this is a 

23  quote, "a preliminary motion must be filed asking the Court 

24  to apply another state's laws."  That's a Dallas Court of 

25  Appeals.  The Houston Court of Appeals just doesn't apply 
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 1  here.

 2               MR. DAVENPORT:  Let me address this.  That 

 3  also goes on to say that you have to ask the Court to take 

 4  judicial notice and failure to do that will result in -- 

 5               THE COURT:  Will what?  I'm sorry.  I didn't 

 6  hear the last of your sentence.  

 7               MR. DAVENPORT:  I don't have it right in 

 8  front of me, but it is a trial brief -- 

 9               THE COURT:  I don't want to do trial briefs 

10  right now.  I want to know where you've asked this court 

11  prior to today to choose Illinois law.  

12               MR. DAVENPORT:  In our original counter 

13  claim, first page of the counter claim, it says --

14               THE COURT:  Where have you brought a motion?  

15               MR. DAVENPORT:  In our motion for summary 

16  judgment which we argued here.

17               THE COURT:  Summary judgments are not 

18  evidentiary.

19               MR. DAVENPORT:  We had to figure out what 

20  choice of law to handle before we could, so that we could 

21  actually understand what choice of law to apply there.  

22               THE COURT:  You'll have to show me that, 

23  because I have no idea.  I never choose.  I'm clueless.  

24               MR. LOWNDS:  Your Honor, we don't think 

25  either one of those things is adequate.
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 1               THE COURT:  Okay.  

 2               MR. LOWNDS:  But, recognizing the Court's 

 3  limited schedule and availability today, these are all 

 4  points that we can address in briefing to the Court and have 

 5  addressed in briefing to the Court.  And we would like to go 

 6  ahead and certainly Mr. Anderson -- 

 7               THE COURT:  I am going to let your client or 

 8  your witness go ahead and go first.  We can deal with this 

 9  first, but he has got to go.  It has been brought to my 

10  attention you subpoenaed somebody who was due in Austin 

11  yesterday and his business must have him there.  Because 

12  it's a bench trial, we'll take it in any order we can.  

13  We'll go ahead and hear it.  The Court will take any issues 

14  on choice of law under advisement.

15               MR. DAVENPORT:  I can point you to that, 

16  whenever you want me to, to see where I did bring that to 

17  your attention in the motion for summary judgment.  The 

18  motion in limine says motion in limine to apply Illinois 

19  law.  Now, that you call it a certain thing shouldn't have 

20  any bearing on whether or not we actually filed a pretrial 

21  motion.  We did that.  It's been brought to your attention.  

22  It's definitely on the plate.  So, if we could just discuss 

23  that -- 

24               THE COURT:  But it hasn't been set, because I 

25  don't do motions in limine on bench trials.  
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 1               MR. LOWNDS:  They haven't filed a motion as 

 2  the Dallas Court of Appeals has said they have to file the 

 3  motion, specifically -- they can't just bury it in some 

 4  other motion and say, oh, yeah, it's in there somewhere.

 5               THE COURT:  I'm going to look at all this, 

 6  but I'm going to go ahead and take this witness out of order 

 7  right now.  

 8               MR. LOWNDS:  Your Honor, if we could just 

 9  have -- 

10               THE COURT:  It's bench trial, so it's a free-

11  for-all.  We'll do it in whatever order it best fits with 

12  everybody's schedule.  

13               MR. LOWNDS:  Your Honor, if we can have five 

14  minutes for a very brief opening so that his testimony will 

15  fit in context.

16               THE COURT:  I'll let you both do five 

17  minutes.  

18               MR. LOWNDS:  All right.  Your Honor -- 

19               THE COURT:  Just gloss over whatever.

20               MR. HOLLINGSWORTH:  Judge, there's one other 

21  matter.  That relates to their disclosures.  They 

22  supplemented their disclosures seven days ago.  In what's 

23  probably the most important part of the disclosures, which 

24  state, the legal theories and in general the factual basis 

25  of your client's claims and or defenses.  Prior to last 
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 1  week, the statement that was on file or that had been served 

 2  on us by the Plaintiff was the contract assigned to IFC 

 3  failed for want of consideration.  That's it.

 4               Now, we've got a much longer recitation in 

 5  which they address -- I'm sorry.  In which they address for 

 6  the first time in discovery that the Defendant has not 

 7  properly accelerated the rental payments.  The acceleration 

 8  clause is a penalty and thus unlawful.  The contract is void 

 9  due to fraud.  So that's a new affirmative defense that they 

10  raised as of last Friday or last week also in violation of 

11  the scheduling order.  And they raise -- they make a 

12  statement as to unconscionability.  

13               They say that it's not a financing lease.  

14  They is say the instrument upon which the counter claim is 

15  based is not financing lease.  The next sentence, they 

16  contradict that by saying Plaintiff has revoked any 

17  acceptance under and in accordance with Section 2A.517 which 

18  applies to financing leases.  The claim asserted in the 

19  Defendant's counter claim is barred by accord and 

20  satisfaction and Plaintiff is entitled to a declaratory 

21  judgment that the lease at issue is not valid and 

22  unenforceable.  Plaintiff is also entitled to recover 

23  attorney fees.  

24               If the Court decides that this was an 

25  adequate supplementation, which it shouldn't given that it 
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 1  should be presumed to be untimely under Rule 193, because it 

 2  was after 30 days prior to trial, and in violation of the 

 3  Court's scheduling order as to the new pleadings, the -- the 

 4  second amended response that we got last week is inadequate 

 5  on its face because there's no -- not even a general 

 6  statement of how the facts of these, of this case apply to 

 7  the affirmative defenses and claim for declaratory relief 

 8  that they raised here.  It's just -- it's not in there.  And 

 9  in order for us to proceed, we do need to have that issue 

10  resolved, because -- 

11               THE COURT:  I agree.

12               MR. HOLLINGSWORTH:  -- it's just not there.

13               THE COURT:  I agree.  

14               MR. LOWNDS:  Your Honor, and I guess Kelly 

15  can -- it is Kelly, right?  

16               MR. HOLLINGSWORTH:  Sure, yeah.  

17               MR. LOWNDS:  Kelly can be for given for 

18  misstating the facts because today's the first day I've seen 

19  him in the case.  He certainly wasn't here at the summary 

20  judgment hearing to know that these pleadings, except for 

21  the fraud affirmative defense all those things that he read 

22  the unconscionability revocation all those things have been 

23  on file with the Court since July 29th, 2005.

24               THE COURT:  Yeah, I recall.  

25               MR. LOWNDS:  And Your Honor will recall we 
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 1  even argued those very points.  They were in our response.

 2               THE COURT:  You have.  

 3               MR. LOWNDS:  They've been adequately put on 

 4  notice, and I don't know what this filibuster is to avoid 

 5  getting into the facts of the case, but we sure would like 

 6  to proceed so that Mr. Anderson can get out of here and 

 7  isn't trapped for another day.

 8               MR. HOLLINGSWORTH:  It's not a fill buster to 

 9  keep from getting to the facts of the case.  I know that the 

10  only additional affirmative defense that they have stated in 

11  their latest pleading is fraud.  I would contend that's a 

12  pretty big one.  There's no specification of what theory of 

13  fraud is, nothing in any disclosures or any written pleading 

14  relating to the fraud that's alleged to have been committed 

15  in this case.

16               THE COURT:  Except I'm already aware of what 

17  it is from July '05.  Is it '05?  

18               MR. LOWNDS:  Yes, Your Honor.

19               THE COURT:  Because they -- 

20               MR. HOLLINGSWORTH:  Of what he what?

21               THE COURT:  They've already talked about it 

22  to this Court at length.  We had a very -- how many -- you 

23  all came back two or three times?  

24               MR. LOWNDS:  Yes, Your Honor.

25               THE COURT:  I know I made y'all really work 
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 1  on that summary judgment.  So, yeah, I've heard all of this 

 2  stuff.

 3               MR. HOLLINGSWORTH:  But another point is 

 4  that, Judge, and Mr. Davenport can get into some of the 

 5  specifics because I admittedly was not involved in this 

 6  until after all that stuff had transpired.

 7               THE COURT:  Right.

 8               MR. HOLLINGSWORTH:  But there was an 

 9  amendment to the pleading back in November that had the same 

10  sentence that the contract is void because of the fraud.  

11  And then that pleading amendment was withdrawn a couple 

12  weeks later.

13               THE COURT:  How was it withdrawn?  

14               MR. DAVENPORT:  They filed a second amended.  

15  They filed a first amended answer to our counter claims 

16  which included the deference of fraud.  Ten days later, 

17  after discussions between Mr. Lownds and I, and going back 

18  and forth related to whether or not we were going to have 

19  depositions or additional discovery, a lot of ancillary 

20  things going on, he decided to file a second amended answer 

21  to our counter claims.  We had a Rule 11 on that that I'm 

22  going to file this and we're going to proceed with 

23  discovery.  And he -- in that second amended answer, the one 

24  that we agreed to the filing and wouldn't contest it, he 

25  withdrew the fraud claim.  
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 1               So we have been -- not only is it a surprise 

 2  seven days ago to find out there's this fraud claim, it goes 

 3  against what we discussed and he had told us there was not 

 4  going to be.  So we obviously, from November to now, seven 

 5  days ago really I didn't get that via certified mail until 

 6  Friday.  On the Friday before this Wednesday, oh, there's a 

 7  fraud claim, great.  How are we going to handle this.  The 

 8  fact that this case has been continued twice already, 

 9  there's no reason for this case to be continued again based 

10  on that necessarily.  

11               Then, if you were to do that -- anyway, based 

12  on the fact that it has been continued twice, the fact that 

13  we don't -- they knew that this fraud thing was out there, 

14  they should have filed it then.  We should have come here, 

15  had this motion to strike way back then or it could have 

16  been dealt with then.  But he took it out and then he added 

17  it again seven days ago.  So I -- if there is any excuse for 

18  them filing it seven days ago, I don't know what it is, 

19  can't imagine what it is.  

20               MR. LOWNDS:  I will be glad, although I'm 

21  very anxious so that we can get on with this, Your Honor.  

22  They've been on notice of this claim from the very beginning 

23  in the form of unconscionability, fraud, as we point out in 

24  the trial brief, is essentially a subset of 

25  unconscionability that is what the cases say.  
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 1               But the reason the fraud claim was alleged at 

 2  the time it was alleged, which was, I guess, within a week 

 3  or so of trial was because in my first request for 

 4  production of documents from January of '05, I asked them to 

 5  produce all records concerning how they acquired our lease.  

 6  They told me, we've given you everything.  Brandon and I had 

 7  multiple conversations on that very issue.  I said, you've 

 8  got to have more.  He said, I've given you everything in my 

 9  file.  

10               In researching the situation with IFC, I 

11  started looking into cases.  They've got hundreds of cases 

12  around the country suing on these NorVergence leases.  I 

13  started looking at a few cases that have been published on 

14  that and I found one of the cases that said they have a 

15  master agreement with NorVergence.  We find that the 

16  subsequent amendments to this master agreement done on the 

17  eve of NorVergence's bankruptcy establish enough evidence of 

18  fraud to overcome a summary judgment motion or a motion to 

19  dismiss.  After I received that, I immediately sent a letter 

20  to Brandon, which I believe he won't deny, saying -- 

21               THE COURT:  When was this?  

22               MR. LOWNDS:  That was about two days or three 

23  days before I amended the pleadings.

24               THE COURT:  Which time?  

25               MR. LOWNDS:  The very last time when I added 
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 1  the fraud claim.

 2               THE COURT:  Okay.  Uh-huh.  

 3               MR. LOWNDS:  I sent a letter to him that said 

 4  I haven't gotten this master agreement.  Here's the date of 

 5  the master agreement.  Here are the dates of the master 

 6  agreement.

 7               THE COURT:  When did you talk with him?  Give 

 8  me the date or about.  

 9               MR. LOWNDS:  I'll have to pull the letter 

10  that I sent to him, but I received the documents from 

11  Brandon that were the master agreements and the amendments.

12               MR. DAVENPORT:  Recently.  

13               MR. LOWNDS:  Probably two or three days 

14  before I filed.

15               MR. DAVENPORT:  Two or three weeks ago.  

16               MR. LOWNDS:  In the last two weeks.

17               THE COURT:  Oh.  

18               MR. LOWNDS:  Upon receiving those documents, 

19  I filed the amended claim with the fraud allegation because 

20  the Court had said these documents establish lease of 

21  fraudulent intent and once I saw that, I asked him for the 

22  documents.  When I got the documents and confirmed that's 

23  the date that would support that, I amended and alleged 

24  fraud.  

25               That's how I learned of the master agreement.  
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 1  They're certainly under no surprise, since they sent 

 2  interrogatories asking about fraud before I even alleged it.  

 3  It's essentially the exact facts that go to 

 4  unconscionability.  It's the same set of facts.  There's no 

 5  new facts here.  It's the effect of these documents.  It's 

 6  the same conduct.  It's everything that goes to 

 7  unconscionability goes to fraud.  There's nothing new.  It's 

 8  totally disingenuous to come to this Court and say we're 

 9  surprised by this when they've known about the 

10  unconscionability claim for a half year.

11               THE COURT:  You had sent him discovery asking 

12  for all documents when that would pertain to this master 

13  agreement?  

14               MR. LOWNDS:  Yes, Your Honor.

15               THE COURT:  When?  

16               MR. LOWNDS:  In January 2005, more than a 

17  year ago.

18               THE COURT:  And you didn't get it until two 

19  weeks ago?  

20               MR. LOWNDS:  I got some documents that said 

21  they were responsive.  They then told me that they produced 

22  all their records.  After that, within the last two weeks, I 

23  found this case that involved IFC and learned of the master 

24  agreement and the amendments.  And as soon as I specified 

25  those, Brandon promptly sent them to me.
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 1               THE COURT:  Okay.  That's a real problem.  

 2  You're going to need to clear it up.  

 3               MR. LOWNDS:  But, Your Honor, the issue of -- 

 4               THE COURT:  Oh, well, let me just say they're 

 5  going to have to clear it up.  If they can't clear it up, 

 6  then if it is as you say it is, we're going to go forward 

 7  with fraud.

 8               MR. DAVENPORT:  Well, if you're going to let 

 9  in the pleadings, the amended answer -- 

10               THE COURT:  I will if you didn't get them 

11  documents and they couldn't have known about that, you bet 

12  ya.

13               MR. DAVENPORT:  They got that.  Of course 

14  they -- I don't know when they first realized that there was 

15  this additional document that he mistakenly didn't provide.  

16  It wasn't intentional.

17               THE COURT:  I know it was a mistake, but if 

18  they didn't get it until just now because they found it in 

19  another case, you gave it, then you certainly understand why 

20  you got the second amended.  We're going to go forward with 

21  that, because I'm sure the facts were already covered.

22               MR. DAVENPORT:  I need to address the 

23  discovery responses though, which they filed with this third 

24  amended answer which, as Kelly stated, just state there was 

25  fraud.  And in the interrogatories, which we served, put 
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 1  them on notice that maybe we want to add this claim.  They 

 2  did not give us the kind of discovery responses that we 

 3  would need in order to prepare for trial.  The ones they 

 4  gave us seven days as a supplement to their previous 

 5  discovery responses don't do it.  Would you speak to that, 

 6  Kelly?  

 7               MR. HOLLINGSWORTH:  It clearly states in the 

 8  disclosure, in the what you're supposed to disclose, that 

 9  you are supposed to give a legal theory and, in general, a 

10  factual basis.  There's no factual basis stated in their 

11  disclosures.

12               THE COURT:  Which ones?  

13               MR. HOLLINGSWORTH:  The -- 

14               MR. DAVENPORT:  Most recent filing.  

15               THE COURT:  The last ones?  

16               MR. HOLLINGSWORTH:  Even in the last one.  

17  Even in the one that they've provided to us last week, 

18  there's no factual basis stated in those.  You do have to, 

19  on some level in your disclosures, apply law to facts.  They 

20  don't.  

21               MR. LOWNDS:  Your Honor, maybe the easiest 

22  thing, I'll just show you what we provided.

23               THE COURT:  I'll look at it.  

24               MR. LOWNDS:  I'm showing the Court the 

25  second -- 
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 1               THE COURT:  Second amended responses to 

 2  Defendant's requests.  

 3               MR. LOWNDS:  Right down there at the bottom 

 4  of the page.

 5               THE COURT:  What?  

 6               MR. LOWNDS:  It's toward the bottom of the 

 7  page.

 8               THE COURT:  Okay.  Well, I understand your 

 9  point.  I mean they just threw the word fraud in there, void 

10  due to fraud, and they didn't say what the fraud was.

11               MR. HOLLINGSWORTH:  And I would point out to 

12  the Court, they didn't say what the failure of consideration 

13  was or why.

14               THE COURT:  But, you know what, that's more 

15  like -- well, it's conclusory is what it is.

16               MR. HOLLINGSWORTH:  And nonfactual.

17               THE COURT:  It's conclusory, but I can't -- I 

18  don't strike disclosures.  I mean, if they -- it should -- 

19  there should have been, you know, if I'd gotten something 

20  like that, you should have gone back and asked them to 

21  clarify or something.

22               MR. TRUSEVICH:  Or picked up the phone and 

23  called us.

24               MR. HOLLINGSWORTH:  Last week?  

25               THE COURT:  Well, if he just gave this two 
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 1  weeks ago, he knows good and well -- I mean I understand 

 2  your issues.  Let me ask it this way.

 3               MR. DAVENPORT:  It wasn't only in requests 

 4  for disclosures, it was interrogatories we also sent and 

 5  there's a response to that which is just as inadequate as 

 6  the other responses.  

 7               MR. LOWNDS:  Again, Your Honor -- 

 8               THE COURT:  But let me ask you this, how 

 9  would you all be surprised?  

10               MR. DAVENPORT:  Because we had no idea the 

11  fraud claim was coming, the fraud affirmative defense, I 

12  should say.

13               THE COURT:  Well, they said -- well, you 

14  didn't give them all the documents.  You've had these cases 

15  before where it's been alleged.  How are you really 

16  surprised?  Surely you had to defend against this in other 

17  cases.

18               MR. DAVENPORT:  Not only had they not pled 

19  it.  It's not that they hadn't pled it.  We had gone back 

20  from a period of November 11th through November 21st, where 

21  he had his first amended answer and included the fraud 

22  claim.  The second amended answer came in on the 21st and it 

23  didn't have the fraud claim.  So we're like, for sure 

24  they're not going to do fraud.

25               THE COURT:  You knew you had just given them 
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 1  that, and you knew what made them ask for it.

 2               MR. DAVENPORT:  I had no idea why they asked 

 3  for it.  I don't know why they asked for what they asked 

 4  for.  At this point, it seems you're going to allow the 

 5  fraud.  We need additional discovery in order to get this.

 6               THE COURT:  We've got to have clean hands on 

 7  these things.  If you didn't give him a document until two 

 8  weeks ago in which other courts have alleged fraud.

 9               MR. DAVENPORT:  That's not what we said and 

10  that's not the case.  The master program agreement is not 

11  something --

12               THE COURT:  Not that in itself.

13               MR. DAVENPORT:  That's the only document 

14  we're talking about.

15               THE COURT:  Well, apparently that was so 

16  important to them when they read that case because of the -- 

17  they asked for it specifically, a master agreement is pretty 

18  important to this type of case.

19               MR. DAVENPORT:  Okay.

20               THE COURT:  And the fact you didn't give it 

21  to them until two weeks ago, I can understand why they'd put 

22  it back in.  You have been on notice from time to time while 

23  this case has proceeded that there were fraud allegations.

24               MR. HOLLINGSWORTH:  But they should be -- 

25               THE COURT:  But I'm sure but they couldn't 
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 1  exactly address that if they didn't have all the 

 2  documentations.  You can't very well claim surprise if you 

 3  didn't give them this.  The master agreement is an important 

 4  agreement and with that in mind, didn't give it to them 

 5  until two weeks ago.

 6               MR. DAVENPORT:  They obviously knew of their 

 7  duty to amend their discovery, which they did, supplement 

 8  their discovery, which that did.  The problem is that when 

 9  they did, it was insufficient and it still is today.  If 

10  we're going to proceed with this, we're going to need to get 

11  proper answers to disclosures, to interrogatories.  It may 

12  require us to ask new interrogatories in order to get the 

13  sufficient discovery on this issue.

14               MR. HOLLINGSWORTH:  On the disclosure point, 

15  okay, we don't believe that that document, that the master 

16  agreement is any indication whatsoever or any evidence 

17  whatsoever of fraud.  Okay.  What they didn't bother to do 

18  in their disclosures is tell us how.  Okay.  They had it for 

19  a week.  They've admitted they had it for a week.  So if 

20  they're going to push with the fraud, we do need more 

21  discovery, Judge.  

22               MR. LOWNDS:  There's nothing -- 

23               THE COURT:  Okay.  What additional discovery 

24  are you going to need?  

25               MR. HOLLINGSWORTH:  Well, we need to get them 
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 1  to answer the interrogatories that are relevant to the 

 2  question under fraud.

 3               THE COURT:  I'm going to -- I'll tell you 

 4  what.  What have you all been doing over lunch?  I mean this 

 5  is why I should never sign -- never sign orders saying you 

 6  all don't have to go to mediation.

 7               MR. TRUSEVICH:  Judge, I'll tell you -- 

 8               THE COURT:  Shame on me for that.

 9               MR. TRUSEVICH:  I'll tell you what we were 

10  doing for lunch.  We met each other all going to the West 

11  End.  They we looked at the book depository.  They're from 

12  Chicago.  I would've wanted to see that, too.  If we can get 

13  on with this, it's two o'clock and I really beg the Court's 

14  indulgence.

15               MR. DAVENPORT:  I don't see how a five minute 

16  excursion to look at the grassy knoll has anything to do 

17  with this case.  

18               MR. LOWNDS:  The first we heard about their 

19  dissatisfaction with this was when Your Honor just heard 

20  about it.

21               MR. DAVENPORT:  I filed a motion to strike 

22  seven days ago, as soon as I got there.  

23               MR. LOWNDS:  On the fraud pleading, not on 

24  the disclosures.  They've yet to say anything about the 

25  disclosure.
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 1               MR. DAVENPORT:  That's part of the motion to 

 2  strike.  

 3               MR. LOWNDS:  But, Your Honor, we -- Your 

 4  Honor can determine, after you hear all the facts and hear 

 5  what comes out, whether there's any surprise or not.  And I 

 6  don't think there will be any surprise, because it's their 

 7  own documents that hang them on that issue.  

 8               THE COURT:  Well, here's what I'm going to 

 9  do.  I've made up my mind.

10               MR. DARCY:  Can I just state my point?

11               THE COURT:  You may.  You haven't said much 

12  so I'll give you your share.

13               MR. DARCY:  The original discovery requests, 

14  there was a different attorney at this firm that originally 

15  handled the responses, but he did object to them all.  We 

16  did produce all documents that specifically referenced 

17  Specialty Optical.  One of those documents was a notice of 

18  assignment which actually cross references the master 

19  program agreement.  We hadn't actually produced them.  It 

20  wasn't intentional or anything like that.  I assume counsel 

21  saw that when he was looking through the documents and he 

22  specifically requested and we specifically produced it.  

23               What is implied here is this agreement 

24  somehow gives rise to our knowledge of fraud.  I want to 

25  correct a historical fact, and the reason why we would need 
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 1  additional discovery is NorVergence had an involuntary 

 2  bankruptcy filed against them.  They didn't voluntary go 

 3  into bankruptcy.  Four banks filed involuntary against them.  

 4  We were not one of the petitioning banks, Your Honor.  So 

 5  the idea that we somehow knew ahead of time that they were 

 6  headed towards an involuntary bankruptcy is kind of absurd 

 7  if you think about it.  How in the world could we ever 

 8  know?  So, but they have to show that.  They have to show 

 9  that we knew.  So that's the kind of thing that they have to 

10  prove today and we don't have an opportunity to do 

11  discovery.

12               THE COURT:  Here's what's going to happen.  

13  It's not going to be just today.  I've done this in other 

14  bench trials.  Bench trials allow me a lot of flexibility.  

15  I'm going to allow you to be able to respond fully to their 

16  allegations.  If you need additional witnesses, then, you 

17  know, we'll probably allow some of those.  They can have 

18  additional witnesses.  This is going to go on more than 

19  today.  

20               I'm going to put on the witnesses who are 

21  here today and any surprise you have regarding not having 

22  all your facts marshaled, I will allow you the ability to 

23  get that before this trial is over and the Court rules.  

24  Let's move along now.  I am going to let him go out of turn 

25  because I think he really is in a time pinch.  Which is 
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 1  another thing I can do on a bench trial that really -- 

 2               MR. TRUSEVICH:  He's in order.  We're the 

 3  Plaintiffs, so he's in order.

 4               THE COURT:  Oh, okay.  Why are you sitting 

 5  over there, to try and confuse the court reporter?  

 6               MR. TRUSEVICH:  No, because since there was 

 7  no jury, it's easier to make exit to the restroom.

 8               THE COURT:  It drives her crazy.  Right 

 9  Cayce?

10               THE COURT REPORTER:  I've gotten used to it 

11  now, Judge.  I'm alright now.

12               MR. TRUSEVICH:  I'll make it real short, 

13  Judge.

14               THE COURT:  All right.  You may proceed.

15            PLAINTIFF'S OPENING STATEMENT

16  BY MR. TRUSEVICH:

17               Thank you, Judge.  Andy Trusevich for the 

18  Plaintiff Specialty Optical.  Your Honor, what this case is 

19  about real quickly.  Specialty Optical was started in 1981 

20  by Mrs. Petty and her husband William, goes by Bill.  Bill 

21  passed away in May of '04.

22               THE COURT:  Now, there's one other thing.  

23  Excuse me.

24               MR. TRUSEVICH:  Yes.

25               THE COURT:  In all candor, I've got to bring 
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 1  this up.  I've mentioned it before, I believe.  But I have 

 2  to be sure it's understood.  I think everyone knows here 

 3  that Mr. Trusevich is my treasurer, campaign treasurer.  If 

 4  not, now's the time to complain about that.

 5               MR. HOLLINGSWORTH:  We don't have any 

 6  objection, Judge.

 7               THE COURT:  Okay.  I have ruled against him.

 8               MR. TRUSEVICH:  You have, Your Honor.  You 

 9  have.

10               THE COURT:  No one gets any special 

11  privileges in here.

12               MR. TRUSEVICH:  I will the tell you don't 

13  ever touch the Court's television.

14               THE COURT:  And that, too.  But I have.  I 

15  have.  But I want you to know that.  Okay.  The other thing 

16  you all need to know is that my bench trials can go on for a 

17  long time because we make sure that everybody gets 

18  everything that needs to be said for their record in, so.  

19  Okay.  You may proceed.

20               MR. TRUSEVICH:  Thank you, Your Honor.  

21  Specialty Optical was formed in 1981 by Mr. and Mrs. Petty.  

22  And Mrs. Petty really didn't have an active role.  But 

23  Mr. Petty died of a heart attack in May of 2004.  Mrs. Petty 

24  has taken it over.  She owns that company 100 percent.  

25  She's the sole owner.  Her son Jason here has come out and 
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 1  helped with the company.  But it's a small company.  And 

 2  from literally in 1981, they were operating out of their 

 3  house.  They now have around 15 employees, still a small 

 4  company.  

 5               About that time, before Jason was involved, 

 6  Mrs. Petty really wasn't active when Bill was there.  This 

 7  gentleman, Greg Anderson, our first witness, was the person 

 8  basically running the company.  And so in April of '04, and 

 9  this is real important.  In April of 04, Logix telephone 

10  systems, not a party to the lawsuit, not connected, but 

11  relevant because on April 4th, Mr. Anderson here signed a 

12  24-month term with Logix telephone system.  All of the 

13  sudden NorVergence calls.  How they knew that he was looking 

14  for phone systems, no one will ever know, I guess.  But 

15  NorVergence contacts Mr. Anderson, as you will hear, and 

16  says, look, we have a system, we can beat the phone service.  

17  We can get you a reduction in phone service if you sign with 

18  us, NorVergence.  Mr. Anderson tells him, promptly tells 

19  them you can't help me because I just signed a 24-month 

20  contract, which you will see, it's in the exhibits, with 

21  Logix system.  

22               What did they tell him?  They said we can get 

23  you out of your Logix contract if you sign with us.  The 

24  promises that were made, there will be no obligation to us 

25  NorVergence unless we get you out of the Logix contract.  
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 1  Now, you may ask, well, what would lead someone to believe, 

 2  like Mr. Anderson, to believe that NorVergence could do 

 3  that?  Well, if you look at their paperwork at the top, you 

 4  see NorVergence, you see Cisco Systems.

 5               THE COURT:  Is that an exhibit?  

 6               MR. TRUSEVICH:  Yes, this letterhead is on a 

 7  bunch of these different exhibits.

 8               THE COURT:  Okay.

 9               MR. TRUSEVICH:  Sun Systems, Lucent 

10  Technology, IBM business partner, Cisco Systems registered 

11  partner.  So Mr. Anderson, you will hear thinks, okay, that 

12  sounds pretty good.  Maybe they have some agreement between 

13  Logix and NorVergence where they can get me out of the 

14  contract that he just signed.  And that's what's important 

15  to remember, that on April 4th, Mr. Anderson signed a 

16  24-month term contract.  

17               The NorVergence people come in and promise 

18  three things.  One, there will be no obligation unless we 

19  get you out of the Logix, your contract with them.  Let us 

20  deal with it.  No. 2, that this rental agreement, and this 

21  is really the main exhibit, that this equipment rental 

22  agreement that says for $543.67 for 60 months, that that 

23  includes not only the box, rental equipment, but includes 

24  the service.  And, three, they promised if you use our 

25  NorVergence systems and we're able to get you out of Logix 
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 1  systems, that you will get the NorVergence savings.  

 2  NorVergence savings is a word that not only NorVergence 

 3  believes in, but IFC acknowledges that promises were made in 

 4  this agreement that weren't written in this agreement.  They 

 5  can't stand here before you and say that's not true.  

 6               IFC's own employees recognize that promises 

 7  were made in this rental agreement that's not part of this 

 8  agreement.  I don't believe they'll dispute that issue.  So 

 9  that's what the promises were made.  So he says, great, 

10  NorVergence can come in and save me money.  He signed a 

11  bunch of different forms that day.  Win, win situation.  If 

12  they can get them out of Logix contract, he saves money, but 

13  if they can't get him out of the Logix contract, there's no 

14  obligation.  He believes them.  He relies on those specific 

15  promises to sign that agreement.  So he signs.

16               So all of the sudden, he gets a box that 

17  we'll refer to as the box.  You'll see pictures of it.  

18  That's delivered.  Then NorVergence says a delivery and 

19  acceptance certificate.  And the Defendants say we relied on 

20  two documents to purchase and IFC purchased these leases 

21  from NorVergence.  They purchased a lot of them.  So IFC in 

22  their interrogatory answers, which we'll read in our case in 

23  chief, says we relied on two documents, the delivery and 

24  acceptance.  Meaning that he got it, looked at the box.  It 

25  wasn't crushed.  Hadn't been rolled over on from a truck.  
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 1  So he says, okay, yeah, I signed it.  I got this box in the 

 2  mail and it's not damaged.  

 3               So the box sits there.  No service, no 

 4  telephone lines, to this very day, no telephone lines ever 

 5  went to that box.  It was never hooked up.  So IFC's 

 6  purchasing these contracts from NorVergence almost literally 

 7  the next day.  And we believe that the evidence will show 

 8  that NorVergence knew or IFC knew or should have known what 

 9  was going on with NorVergence.  But the most important 

10  evidence you're going to hear is that equipment rental 

11  agreement included not only the box, but the service.  And 

12  that's what they were told.  

13               So needless to say, fast forward, he never 

14  does get the service, the box has never worked.  They've -- 

15  no one's ever made a telephone call utilizing that box to 

16  this very day.  In fact, the box has been returned to them 

17  and so -- 

18               THE COURT:  I remember that.

19               MR. TRUSEVICH:  Your Honor, what we believe 

20  the evidence is going to show at the end of this trial is:  

21  One, and we did file a declaratory judgment action to have 

22  venue here in Dallas County before IFC tends to sue a lot of 

23  people across the country in Illinois since it's their 

24  backyard.  I'd do the same thing if I were them.  We seek a 

25  declaratory judgment that the conduct by NorVergence is 
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 1  unconscionable and also fraudulent.  If it's fraudulent and 

 2  or it's unconscionable, then this agreement goes out the 

 3  window.  This is what they're suing on, this very agreement.  

 4               What they're saying is we're so sorry you 

 5  bought a box for $30,000.  You need to pay $30,000 even 

 6  though the box was never hooked up.  It never worked.  He 

 7  never got any service.  So what happened is they continued 

 8  to pay the Logix contract, Greg Anderson here, through 

 9  Specialty, paid Logix.  Then it was getting billed by IFC 

10  who almost immediately the next day took over, gets a letter 

11  from IFC saying, hey, it's been assigned to us.  Pay us.  

12  And then they never get any service.  So Greg starts 

13  calling, and you'll actually see a letter that he wrote that 

14  says, to NorVergence, hey, I'm not getting service.  When he 

15  called, he gets this we appreciate your call, but there's a 

16  30 minute wait.  You'll hear Mr. Anderson testify that he 

17  did wait the 30 minutes and even then no one picked up the 

18  phone.  So he hung up.  Called another time, same voice 

19  mail -- 

20               THE COURT:  Off the record.  

21               (Discussion off the record)

22               MR. TRUSEVICH:  And so, Your Honor, that's 

23  what -- that's what happened.  And he calls and he doesn't 

24  get anywhere.  He writes a letter saying, look, tell me 

25  what's going on.  Deliver or forget it.  And he revokes at 
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 1  that point.  He says, I want you to cancel this.  He say, if 

 2  you want to talk about this, come see me, e-mail me, fax me, 

 3  see me in person, there will be no 30-minute wait.  He 

 4  literally puts that.  Regards Greg Anderson.  Your Honor, 

 5  that's what we're here for today.  

 6               We're here asking you to say, we're sorry 

 7  that IFC went around buying up all these issues and got in 

 8  bed with NorVergence and is being sued around the country, 

 9  not just in this case, but other cases, but that's the risk 

10  when you're a venture capitalist and you buy scams, 

11  contracts that are involved in scams.  That's your business, 

12  not our business.  That's between them and NorVergence, 

13  who's in bankruptcy.  They should have filed a proof of 

14  claim up there.  Maybe they have.  Maybe they're trying to 

15  get two bites at the apple.  We don't know.  That's where 

16  their remedies lie, Your Honor, not with us.  

17               We should not pay for a box that was induced 

18  by fraud and or unconscionable conduct that this man was 

19  promised these three things, and not only was it promised by 

20  NorVergence, you might say where's the IFC tie.  Again, we 

21  believe it's undisputed.  We believe that IFC will agree 

22  with this, that their own employees, IFC employees, said we 

23  understand that the money that induced you to sign this, 

24  that it was induced by promises made that aren't in this 

25  contract.  And we believe that in opening statement they're 
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 1  going to stand up and admit that.  

 2               So, Your Honor, we believe it down to the 

 3  day.  You should declare that this contract is null and void 

 4  on the grounds of unconscionability, on fraud, and award 

 5  reasonable and necessary attorney fees associated with 

 6  defending this case.  It is unconscionable to ask Mrs. Petty 

 7  to pay $30,000 for a box and they pretend, well, we had no 

 8  idea this was going on.  You're going to hear plenty of 

 9  evidence.  We look forward when Mr. Estok is called as a 

10  witness that you're going to here plenty of evidence that 

11  they knew and put blinders on what was going on with 

12  NorVergence.  Now they want to come in and say to the 

13  Florida attorney general and other people, we had no idea 

14  this bad stuff was going on.  We believe the evidence was 

15  there.  And that's what we'll show.  Thank you, Your Honor.

16               THE COURT:  Who's going to do opening?

17            DEFENDANT'S OPENING STATEMENT

18  BY MR. DARCY:

19               MR. DARCY:  Good afternoon, Your Honor.  I 

20  want to thank you first of all for allowing me to appear pro 

21  hock vice in this case.

22               THE COURT:  You're going to have to speak up.  

23  Your voice is not carrying.

24               (Discussion off the record)

25               THE COURT:  Back on the record.
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 1               MR. DARCY:  Good afternoon, Your Honor, Alex 

 2  Darcy on behalf of IFC Credit Corporation.  I want to thank 

 3  the Court for allowing me to appear pro hock vice.  

 4               THE COURT:  Where are you from?  

 5               MR. DARCY:  Chicago, Your Honor.

 6               THE COURT:  So is my family.  You may 

 7  proceed.

 8               MR. DARCY:  Your Honor, IFC Credit 

 9  Corporation is a financing company that specializes in 

10  equipment leasing.  IFC Credit Corporation, Your Honor, is 

11  an equipment financing company that specializes in equipment 

12  leasing.  And it only does equipment leasing, nothing else.  

13  It was found in 1988.  It's based in Morton Grove, Illinois.  

14  It has approximately a hundred employees, and approximately 

15  a portfolio of about $100 million.

16      --       In the context of equipment leasing, Your 

17  Honor, the contracts are carefully drafted to insulate the 

18  financing source.  And the contract terms, Your Honor, are 

19  actually prescribed by statute.  They're prescribed by 

20  Article 2A.  You have to make certain disclosures in the 

21  lease terms so that you get the protection or the safe 

22  harbor of Article 2A so that the lessee's payment 

23  obligations are, in fact, unconditional, without defense, 

24  without set-off, and they have to pay.  And these clauses 

25  are called hell-or-high-water clauses, because they have to 
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 1  pay come hell or high water.  And the idea is that the 

 2  leasing company doesn't want any equipment risk in 

 3  connection with the transaction.  And so those contracts are 

 4  drafted specifically to protect itself in exactly this kind 

 5  of situation, which is a situation where the vendor is 

 6  accused of not doing the right thing and not standing behind 

 7  his product.  

 8               So what happened here, and what I think the 

 9  Plaintiffs are trying to distract the Court from, is that 

10  when you sign a contract that contains a waiver of defense 

11  clause, you give up significant substantial rights.  I mean 

12  there's no way to sugar coat that, Your Honor.  The only 

13  clause that you could sign that would be more severe or more 

14  stringent to a debtor in a transaction would be a confession 

15  of judgment.  And so when they stand here today and ask the 

16  Court to invalidate the contract on a conscionability 

17  grounds, what they're really asking the Court to do is 

18  excuse it from its promises.  

19               This is a company, Specialty Optical, Your 

20  Honor, that's not nearly as unsophisticated as they would 

21  have you believe.  They've been in business for 15 years.  

22  They're a major supplier of Texas Instruments.  They take 

23  great pride of the fact that they have inventory on 

24  consignment in four states for their customers who are 

25  semiconductor manufacturers.  Consignments, Your Honor, are 
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 1  complicated Article 9 transactions.  They require UCC 1 

 2  filings, they require written agreements, they require all 

 3  sorts of careful contractual language in order to protect 

 4  the consignor's rights in the event that the warehouseman 

 5  doesn't do things right or in the event that the product is 

 6  stolen or lost due to fire or theft.  

 7               So for the Plaintiff to stand here today and 

 8  pretend like they're just this mom-and-pop shop who's been 

 9  really taken advantage of is really disingenuous.  We have 

10  two actually comparable size companies with the debtor in 

11  this case being in business longer than the Plaintiff.  And, 

12  Your Honor, I can't vouch for profitability, but you have to 

13  remember we're a financing company, so our margins are tiny 

14  as opposed to somebody who sells goods or products.  So this 

15  sort of presumption here that it's the bid bad bank somehow 

16  beating up on this mom-and-pop shop should really being 

17  ignored by the Court and the Court instead should focus on 

18  the four corners of the contract.  

19               In the context of this hell-or-high-water 

20  provision, I think what's counterintuitive to a lot of 

21  people is the idea that assuming for a moment that Specialty 

22  Optical can show that they were fraudulently induced to 

23  enter into this contract, what's counter intuitive is that 

24  that would not be a defense to this contract.  

25               What it is, Your Honor, is Article 9-403 of 
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 1  the Uniform Commercial Code, which governs the sale of 

 2  commercial paper and accounts, which this is, an assignee 

 3  who buys the paper for value in good faith and without 

 4  notice of defenses of the kind that could be asserted by a 

 5  holder in due course under Article 3 has the right to, and 

 6  the safe harbor protection of, the waiver of defense clause.  

 7  And so here, the evidence will show today that we did in 

 8  fact purchase this equipment from NorVergence for value.  We 

 9  paid $24,000 through the master program agreement.  The way 

10  the master program agreement was set up is that NorVergence 

11  was, quote, unquote, incentivized to fulfill their 

12  obligations to the lessee because there was a 60-day hold 

13  back of the sale price or a portion of the sale price.  So a 

14  check went out the door for a little less than $12,000.  In 

15  sixty days, the balance of the check would have been paid.  

16  And that -- the idea of good faith under the law is whether 

17  they -- whether the paper itself on its face has some -- 

18               THE COURT:  Wait, wait, wait.  Hang on.  You 

19  paid $24,000.  Okay.  And 60-day hold back of the sale 

20  price -- 

21               MR. DARCY:  I'm sorry.  Not the wholesale 

22  price.

23               THE COURT:  So you went out and you spent -- 

24  you put in $12,000 and held the rest back for 60.

25               MR. DARCY:  What the evidence will show, Your 
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 1  Honor, is that the sale price was calculated to be $24,000.

 2               THE COURT:  Right, you said that.

 3               MR. DARCY:  In some fashion.  

 4               THE COURT:  Then you started talking about 

 5  the 60-day hold back and the $12,000.  I'm trying to 

 6  disentangle that.

 7               MR. DARCY:  Under the master program 

 8  agreement, they remitted $12,000 immediately and under the 

 9  terms of the master program agreement, the remaining $12,000 

10  was to be remitted after 60 days.

11               THE COURT:  By NorVergence to -- 

12               MR. DARCY:  No, by IFC to NorVergence.

13               THE COURT:  Okay.  That's what I was going to 

14  say.

15               MR. DARCY:  Because we're buying the 

16  contract.  Mr. Estok will testify to that and explain that 

17  more carefully.

18               THE COURT:  All right.  Okay.  And when did 

19  they declare bankruptcy?  

20               MR. DARCY:  We bought it on May 19th.  They 

21  had the involuntary, I believe, June 28th.

22               THE COURT:  But how much money had you 

23  received by then?  Was this within the 60-day period?  

24               MR. DARCY:  Yeah, we had paid the 12.

25               THE COURT:  So you never paid the second 12?  
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 1               MR. DARCY:  Your Honor, we'll explain how 

 2  that works.

 3               THE COURT:  In other words, I'm sure that's 

 4  considered an asset by NorVergence in the bankruptcy.

 5               MR. DARCY:  Actually, no, because they didn't 

 6  take a security interest in it.

 7               THE COURT:  They what?  

 8               MR. DARCY:  They didn't take a security 

 9  interest in it.

10               THE COURT:  NorVergence didn't take a 

11  security interest?  They just sold it out right to you?  

12  What do you mean?  

13               MR. DARCY:  Your Honor, the way that the 

14  agreement is -- 

15               THE COURT:  Sorry about that.  I actually 

16  have had a lot of secure transactions but I'm just running 

17  through it so fast, I'm trying to understand exactly what 

18  you're saying.

19               MR. DARCY:  Okay.

20               THE COURT:  I've always had to do securities 

21  a little slow, but I always get it.  Because I had the -- 

22               MR. DARCY:  The way the -- 

23               THE COURT:  I had the toughest professor in 

24  the country for secure transactions.  I spent many a 

25  sleepless night studying secure transactions.
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 1               MR. DARCY:  Mr. Estok assures me that I'm 

 2  explaining it incorrectly to Your Honor.

 3               THE COURT:  Is he?  

 4               MR. DARCY:  He's going to explain.

 5               MR. ESTOK:  He does not have that quite 

 6  correct, no.

 7               THE COURT:  Thank you.  Because I'm sitting 

 8  here going.  Okay.  All right.  Go ahead.

 9               MR. DARCY:  At any rate, Your Honor, the 

10  point is by characterizing this as unconscionability, Your 

11  Honor, all they're trying to do is use a different buzz word 

12  than what they're prohibited from arguing under the statute.  

13  Fraudulent inducement is not a defense.  That's a question 

14  of law.  And so they can't get there from here by then 

15  turning around and arguing that the agreement is somehow 

16  unconscionable.  Because the agreement is a standard 

17  equipment lease which is actually embraced by statute.  The 

18  terms that we have in the contract are required by statute 

19  in order for us to get the safe harbor of Article 2A in.  

20               The question that's presented to you today is 

21  in our mind today a question of law.  We think all this 

22  testimony about what NorVergence said and what they promised 

23  to them and whether they actually followed through is 

24  irrelevant.  One because of the rule of law that I've also 

25  explained, but also, two, there's a complete disclaimer of 
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 1  warranties in the agreement.  There's a no-representation 

 2  clause.  They agree completely that there weren't any 

 3  representations made to them out side the four corners of 

 4  the contract and they state clearly in the contract that 

 5  this lease itself is a lease of equipment only.  They 

 6  executed a separate services agreement with NorVergence.  So 

 7  they know that those services, those telecommunications 

 8  services that they're supposed to be using with the box were 

 9  subject to a separate agreement.

10               THE COURT:  But didn't they merge or couldn't 

11  they?  Wouldn't that be a fact issue?  

12               MR. DARCY:  No, Your Honor, because they both 

13  have separate merger clauses.  They're separate and 

14  independent contracts.

15               THE COURT:  Well, in theory, but not in 

16  practice maybe.

17               MR. DARCY:  Absolutely, Your Honor.  It 

18  wouldn't be any different than your television set and your 

19  cable TV.  You could have an agreement to.

20               THE COURT:  Well, not exactly, because if my 

21  plug-in for my TV -- if they sold me the plug to put the TV 

22  into the wall in and from the wall on to the TV station and 

23  then they sold me the TV, yeah, no, those would have to work 

24  together.

25               MR. DARCY:  Right, but you could separately 
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 1  finance your TV.

 2               THE COURT:  Well, you could but obviously it 

 3  would have to work together.

 4               MR. DARCY:  Right, but there's not a 

 5  precondition.

 6               THE COURT:  Or either one by itself would be 

 7  worthless.

 8               MR. DARCY:  It still wouldn't be a 

 9  precondition to your obligation to pay.

10               THE COURT:  Well, if it was with the same 

11  company, I think that it would be certainly assumed that it 

12  would be part of it.  I think that's where the fact issue 

13  rose in some of the language in your original agreement 

14  reflected that service would come with it.

15               MR. DARCY:  Okay.  But just so we're clear, 

16  we absolutely disagree with you on that point.  

17               THE COURT:  Well, of course.

18               MR. DARCY:  We think as a matter of law.

19               THE COURT:  Well, no, it's -- I found a fact 

20  issue.  And that's what's going to need to be clarified for 

21  me.  Or I would have granted you summary judgment.

22               MR. DARCY:  I understand your concern.

23               THE COURT:  All right.

24               MR. DARCY:  We're saying that, 

25  notwithstanding -- 
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 1               THE COURT:  You're saying I was wrong by 

 2  denying your summary judgment.  But I'm still saying you're 

 3  going to have to address that.  That's considered a teeny 

 4  bit of a fact issue, so.

 5               MR. DARCY:  In the big picture, Your Honor -- 

 6               THE COURT:  Wait just a minute.  Okay.  You 

 7  may proceed.

 8               MR. DARCY:  Your Honor -- 

 9               THE COURT:  You may proceed.

10               MR. DARCY:  The social policy rationale for 

11  our position, if that makes it easier for the Court, is -- 

12               THE COURT:  I understand it very well.  Okay.

13               MR. DARCY:  If you have a -- 

14               THE COURT:  I understand your situation.  

15  What I -- and I understand the hell-or-high-water clauses.  

16  I do.  Because I've dealt with this case for so long.

17               MR. DARCY:  What they're trying to do, Your 

18  Honor, is they're trying to impose a duty of inquiry.  

19  They're saying you have to go in to your vendor and figure 

20  out what's going on and figure out what their finances are.  

21  That duty doesn't exist under the law.  

22               THE COURT:  I don't think I hear that.  

23  They're just saying that you knew.

24               MR. DARCY:  Okay.  That -- 

25               THE COURT:  And that obviates everything 
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 1  you've done.  If you knew and you did this, it's fraudulent 

 2  inducement and that's why we're having this trial today.

 3               MR. DARCY:  I would say if we knew that they 

 4  were being defrauded -- 

 5               THE COURT:  Right.

 6               MR. DARCY:  Then we're not in -- 

 7               THE COURT:  That's what we're doing today.

 8               MR. DARCY:  But the idea that we had an 

 9  obligation to go in and figure out what they were doing and 

10  whether they were viable, that's not the issue.  The utility 

11  behind that, Your Honor, is the viability of the commercial 

12  paper market.  If you didn't have a viable commercial paper 

13  market where these clauses were enforceable, you'd have one 

14  bank.

15               THE COURT:  I understand all that.  You're 

16  arguing the law with me, and I haven't heard the facts yet.  

17  But I know where we're going, so let's move on.  Obviously, 

18  I've handle a lot of secure transactions in my life.  So I 

19  know all the policies.

20               MR. DARCY:  Mr. Estok is going to testify 

21  that IFC was a victim of NorVergence's failure to disclose 

22  the forth rate about their business.  They were getting 

23  quarterly reports from NorVergence, they understood their 

24  business to be successful and prosperous.  And on June 24th, 

25  NorVergence called in all of their vendors and basically 
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 1  told them that they were running out of money.  And that the 

 2  vendors had the opportunity to step to the plate and bail 

 3  them out.  The vendors, including IFC, actually put in a 

 4  tiny amount of money to keep the business going for a few 

 5  days before Quest, NorVergence's long distance service 

 6  provider, pulled the plug.  Four banks filed an involuntary, 

 7  which IFC was not a participant.  And that involuntary 

 8  converted to a seven within I believe a week, Your Honor.  

 9  And NorVergence was never even able to procure bankruptcy 

10  counsel.  

11               I think Mr. Estok will also testify, Your 

12  Honor, that a financing company like IFC would have to be 

13  crazy to buy a paper where they understood that the -- that 

14  the vendor was defaulting on their obligations with the 

15  lessee, because that would be akin to buying a lawsuit.  And 

16  Mr. Estok has more than 30 years experience in the leasing 

17  business.  He'll tell you that litigation, as a game to play 

18  for collection purposes, is a loser.  You're never going to 

19  come out ahead.  The leasing company never makes money 

20  litigating cases.  They would never buy into a portfolio 

21  where they thought they were going to end up litigating more 

22  than 700 lease accounts, which is how many they bought from 

23  NorVergence.  They have over $14 million in leases that they 

24  purchased from NorVergence.  And that they could never, ever 

25  think that they were going to come out ahead if they thought 
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 1  that they were going to actually have to litigate all of 

 2  those leases.

 3               THE COURT:  Okay.

 4               MR. DARCY:  Thank you.

 5               THE COURT:  That was the part that you should 

 6  have said first.  Okay.  You may call your first witness.

 7               MR. TRUSEVICH:  Your Honor, Plaintiff calls 

 8  Greg Anderson.

 9               THE COURT:  Come on up.  Raise your right 

10  hand.

11               (Witness sworn)

12               THE COURT:  You may be seated.  The chair 

13  doesn't move, the microphone does.  You may proceed.

14                  MR. GREG ANDERSON,

15  having been first duly sworn, testified as follows:

16                  DIRECT EXAMINATION

17  BY MR. TRUSEVICH:

18      Q    Good afternoon, Mr. Anderson.  Could you state 

19  your name for the record?

20      A    Greg Anderson.

21      Q    And, sir, in order to facilitate this along, are 

22  you familiar with Specialty Optical?

23      A    I am.

24      Q    And how are you familiar with them?

25      A    I'm a former employee.
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 1      Q    And what was your title when you were there?

 2      A    Vice president and general manager.

 3      Q    All right.  You just heard that counsel for IFC 

 4  sort of compare the company sizes of Specialty to something 

 5  about $100 million and 14 of that million, is that apples 

 6  and apples?

 7      A    Not to me.

 8      Q    All right.  Did you ever have a $100 million or 

 9  anything like that when you were at Specialty?

10      A    No.

11      Q    How many employees were working there when you 

12  were there?

13      A    I think eleven.

14      Q    Sir, and I'm not going to get into your day-to-

15  day duties there, but did you ever hear of a company called 

16  Logix?

17      A    Yes.

18      Q    Can you tell the court briefly what is Logix?

19      A    A phone service company, long distance, local 

20  phone calls, internet access.  

21      Q    So there should be -- 

22               MR. TRUSEVICH:  Can you get him a set of 

23  Plaintiff's exhibits?  

24      Q    (By Mr. Trusevich) Sir, if you could turn the tab 

25  to -- 
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 1               MR. DARCY:  Your Honor, I'm going to just 

 2  object on relevance grounds.

 3               MR. TRUSEVICH:  I haven't asked my question 

 4  yet.

 5               MR. DARCY:  He's going to ask about the 

 6  background of Logix and their relationship.

 7               THE COURT:  Overruled while the issue of 

 8  fraudulent inducement is up.  That's going to involve your 

 9  side with NorVergence as well as his issues with 

10  NorVergence, so.  I don't know.  You all know what I need to 

11  hear, so.

12      Q    (By Mr. Trusevich) Sir, could you first turn to 

13  Tab 27 in that book?

14      A    Okay.

15               MR. TRUSEVICH:  Does Your Honor have a set?  

16               THE COURT:  I do.

17      Q    (By Mr. Trusevich) Sir, do you recognize Exhibit 

18  27?

19      A    Yes, I do.

20      Q    And is that a true and correct copy of a Logix 

21  phone bill, that in your handwriting on there?

22      A    It's not my handwriting on here.

23      Q    But you recognize the phone bill?

24      A    Yes.

25               MR. TRUSEVICH:  Your Honor, at this time we 
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 1  offer 27 into evidence.

 2               THE COURT:  I know your objection is 

 3  relevance.  We're just going to let these in for a while and 

 4  figure out where we're going.

 5               MR. DARCY:  Okay.  Thank you, Your Honor.

 6               THE COURT:  I'm going to admit it unless 

 7  there's some objection other than relevance.

 8               MR. DARCY:  No, Your Honor.

 9      Q    (By Mr. Trusevich) Could you turn to Tab 28?

10      A    Okay.

11      Q    Do you recognize Exhibit 28?

12      A    Yes.

13      Q    And did you actually fill out the Logix service 

14  agreement, Exhibit 28?

15      A    I signed it.  I think they -- yeah, I don't think 

16  that I filled that out.

17      Q    All right.  

18      A    But, I think, yeah, I signed it.

19      Q    So is the Logix service agreement in Exhibit 28 a 

20  correct copy?

21      A    Yes.

22               MR. TRUSEVICH:  Your Honor, we offer Exhibit 

23  28 into evidence.

24               MR. DARCY:  Your Honor, again, I object for 

25  relevance.
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 1               THE COURT:  Overruled for now.  Really it's 

 2  overruled.  Admitted.

 3      Q    (By Mr. Trusevich) Sir, looking at the first page 

 4  of Exhibit 28, the Logix service agreement.  Do you see 

 5  that?  

 6      A    I do.

 7      Q    And in the upper left hand corner, what's the 

 8  date of that Logix service agreement?

 9      A    April 5th, 2004.

10      Q    All right.  And what is the term there in the box 

11  at the bottom of Exhibit 28?

12      A    Twenty-four months.

13      Q    All right.  Can you tell the Judge, real briefly 

14  so we can move this along, what is this agreement that you 

15  signed on April 5th for a 24-month commitment?

16      A    It was a commitment for long distance, local 

17  distance and internet access for two months and it was 

18  actually a renewal.  Logix had been the incumbent supplier.

19      Q    Did you say two months or two years?

20      A    I'm sorry, two years.

21      Q    Twenty-four months?

22      A    Yes.

23      Q    Where was this service to be provided, at your 

24  house?

25      A    No, Specialty Optical systems.
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 1      Q    So effective April 5th, '04 is Specialty 

 2  obligated to Logix for their phone service?

 3      A    Yes.

 4      Q    Can you tell the Court did anything in April -- 

 5  well, strike that.  Have you heard of a company called 

 6  NorVergence?

 7      A    Yes.

 8      Q    Okay.  Can you tell the Court how do you know 

 9  NorVergence?

10      A    They came in a couple of weeks, I think it was, 

11  after I signed this agreement and wanted to talk to me about 

12  selling long distance, local distance and internet access 

13  service to Specialty Optical Systems.

14      Q    All right.  Mr. Anderson, just so we're clear, 

15  April 4th, '04, you signed a two-year term, correct?

16      A    Yes.

17      Q    That same month, April of '04, someone from 

18  NorVergence comes to you; is that right?

19      A    Yes.

20      Q    Tell the Court, what did they say?  

21      A    They wanted to talk to me about long distance, 

22  and I told them that there was no point in that because I 

23  had just signed a two-year renewal with Logix.  And they 

24  said that well, if they could get me out of that contract 

25  and guarantee me savings, would I be interested?  I said, 
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 1  well, if you can get me out of that contract and guarantee 

 2  me savings, I'll certainly consider what you have to say.

 3      Q    So one of the promises was we'll get you out of 

 4  the contract?

 5      A    That was the key.

 6      Q    And then the second one was you would get 

 7  savings?

 8      A    Yes.

 9      Q    All right.  Now, what have you -- if they 

10  couldn't get you out of the Logix contract, what would 

11  happen?

12      A    They told me if they couldn't get me out of the 

13  Logix contract, I was under no obligation to do anything 

14  with them.

15      Q    You mean with NorVergence?

16      A    Correct, with NorVergence.

17      Q    All right.  So did you sort of think this is a 

18  win/win situation for you?

19      A    Yes.

20      Q    And why is that?

21      A    My renewal with Logix was in place at what I 

22  thought was a competitive rate and I was satisfied with what 

23  I had.  And but if NorVergence could get me out of that and 

24  save me even more money, it was just a bigger benefit for 

25  the company.
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 1      Q    All right.  Could you turn to Exhibit No. 1 which 

 2  has been admitted into evidence?  Do you see the equipment 

 3  rental agreement?

 4      A    Yes.

 5      Q    All right.  When you were talking to these 

 6  NorVergence representatives, did they come out and did you 

 7  actually sign some forms?

 8      A    Yes.

 9      Q    All right.  And do you recognize Exhibit No. 1?

10      A    Yes.

11      Q    And Plaintiff's Exhibit No. 1, did they explain 

12  Plaintiff's Exhibit No. 1 to you?

13      A    Well, what they told me is, we talked about this, 

14  they told me I had to fill out this paper work in order to 

15  start the process.

16      Q    What process?

17      A    The process to save money through NorVergence.

18      Q    All right.  What about as far as getting you out 

19  of -- getting you out of the Logix contract?

20      A    They told me I didn't need to worry about it, 

21  that they would take care of it.

22      Q    So did you actually sign some paper work on the 

23  29th?  Well, strike that.  Is this the only agreement you 

24  signed on April 29th, or were there other forms also?  

25               MR. DARCY:  Objection, Your Honor.  Leading.
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 1               MR. TRUSEVICH:  I'll rephrase.

 2               THE COURT:  Yeah, rephrase.

 3      Q    (By Mr. Trusevich) Is this the only document you 

 4  signed on April 29th, sir?

 5      A    I'm not certain.  I don't think so.  I think that 

 6  I had signed several, but I don't recall the exact date on 

 7  all of them.

 8      Q    All right.  We should have a Defendant's exhibit 

 9  notebook that lists all of them there for you.  

10               MR. TRUSEVICH:  Which one's theirs, Steve?  

11  This one?  Your Honor, may I approach the witness?  

12               THE COURT:  You may.

13      Q    (By Mr. Trusevich) All right, sir.  On this 

14  rental agreement, Exhibit No. 1, do you see where it says 

15  still on Exhibit 1?  Are you with me?

16      A    Yes.

17      Q    Do you see transaction term?  How much a month 

18  were you going to be charged?

19      A    $543.67.

20      Q    And for?

21      A    For 60 months.

22      Q    All right.  So for five years?  

23      A    Yes.

24      Q    And this is on April 29th?

25      A    Yes.
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 1      Q    And approximately what would that have been, 

 2  about 20, 25 days earlier, you had just signed a two-year 

 3  contract with Logix?

 4      A    Yes.

 5      Q    For the same phone system or for a phone system?

 6      A    For a phone service, long distance, local, 

 7  internet.

 8      Q    All right.  On the $54 -- what was it, sir, on 

 9  there, I can't read it on the screen?

10      A    $543.67.

11      Q    For five years, right?

12      A    Yes.

13      Q    Is that roughly, if my math is right a little 

14  over $30,000?

15      A    Yes.

16      Q    Okay.  Tell the Court did they tell you what was 

17  included in that $30,000 that you were obligated to pay for 

18  the next five years.

19               THE COURT:  Okay.  

20      A    Yes.

21               MR. DARCY:  I'm just going to object.  It's 

22  parole evidence rule.  The contract says what's included.

23               THE COURT:  Overruled.  Or because of 

24  fraudulent inducement issues.  I just have to hear it.

25               MR. TRUSEVICH:  Were you looking at my math, 
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 1  Your Honor?  Is that what the -- 

 2               THE COURT:  I was just trying to find it.  It 

 3  was so tiny.  I finally found it, the terms in the -- 

 4               MR. TRUSEVICH:  Yes, I can blow it up here.

 5               THE COURT:  I found it.

 6               MR. TRUSEVICH:  I've got to blow it up so 

 7  much I only get half the page.

 8               THE COURT:  I was looking over on the main 

 9  exhibit in front of me.

10      Q    (By Mr. Trusevich) What did that $543.67 a month, 

11  what did that include, if anything?

12      A    Long distance service, local service, and 

13  internet access.  It was a flat fee.  It would not go up.  

14  Would not go down.  It gave me fixed costs on all that 

15  communication service.

16      Q    All right.  And then it says -- 

17               THE COURT:  You know, I hate to -- oh, well, 

18  why not.  Matrix.  That's the name of the equipment.

19               MR. TRUSEVICH:  That's the name of the box.

20               THE COURT:  The box.  Okay.  You may proceed.

21      Q    (By Mr. Trusevich) Quantity one, do you see where 

22  it says Matrix?

23      A    Yes.

24      Q    What is that?

25      A    A box, some sort of piece of equipment.

                                                                      67

 1      Q    Okay.  Would you ever have signed this contract, 

 2  No. 1, if NorVergence said, well, we can't get you out of 

 3  Logix, you're still going to be obligated to Logix for two 

 4  more years, would you have signed the contract if you had 

 5  not been told that?

 6      A    No.

 7               MR. DARCY:  Objection, Your Honor.  

 8  Hypothetical question.

 9               THE COURT:  What's your objection?  

10               MR. DARCY:  It's a hypothetical question, 

11  Your Honor.

12               THE COURT:  I'm sorry.  I can't hear you.

13               MR. DARCY:  Hypothetical question, Your 

14  Honor.  He's saying what would you have done under certain 

15  circumstances.

16               MR. TRUSEVICH:  Correct.

17               THE COURT:  I'm going to overrule on that.  I 

18  think he's already testified to that.

19      Q    (By Mr. Trusevich) Sir, would you?

20      A    No.

21      Q    Okay.  Would you have signed that contract if you 

22  were paying $30,000 for a box that never works, can't do 

23  anything by itself?

24      A    I was buying service, not a box.

25               MR. DARCY:  Objection, Your Honor.  Same 
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 1  objection.

 2               THE COURT:  He's already testified to that, 

 3  so your objection is untimely.

 4      Q    (By Mr. Trusevich) Sir, did anyone ever tell you 

 5  that for $30,000, all you were getting was a box and that 

 6  you would have to pay additional monies for any type of 

 7  service or anything like that?

 8      A    No.

 9      Q    Okay.  So when they say Quantity 1, Matrix here, 

10  and showing $30,000, what was explained to you before you 

11  signed this on what that included?

12      A    The conversation was about acquiring long 

13  distance, local phone service, internet access, it was not 

14  about buying a box.

15      Q    Now, you understand that IFC's big position is 

16  the word service is never mentioned in this, in this 

17  agreement, you understand that's their position?  

18      A    Yes.

19      Q    Okay.  Well, let's take a look at that.  You 

20  understand what a liability clause is, do you, sir?

21      A    Yes.

22      Q    Meaning that if I'm going to -- oh, by the way, 

23  one of the, I think counsel said it's sort of like selling 

24  you a television along and then you would pay separately for 

25  cable.  Do you remember him saying that?
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 1      A    Yes.

 2      Q    All right.  Sir, when you plug your TV in without 

 3  cable, does it work?

 4      A    I'm not sure today.

 5      Q    Can you get stations?  On a TV, if you buy it and 

 6  plug it in without a cable, does it work?

 7      A    Yes.

 8      Q    Do you have to have cable to make a television, 

 9  like counsel said, work?

10      A    No.

11      Q    In order for this box, did this box ever work 

12  without service?

13      A    No.

14      Q    All right.  But you understand liability is, you 

15  can't sue us if you're -- if I sell you a car, you're not 

16  going to sue me while using that car for its service or 

17  whatever, do you understand that?

18      A    Yes.

19      Q    Let's look what they wrote in here.  It says we, 

20  and I'll tell you just up front that we is defined in the 

21  front page as the NorVergence, we are not responsible for 

22  any losses or injuries caused by the installation, do you 

23  see that, sir?

24      A    Yes.

25      Q    Or what?  What does it say or what?
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 1      A    Or use, use of the equipment.

 2      Q    Sir, what's the only possible way that that box, 

 3  that $30,000 box can be used as in that sentence?

 4      A    To provide phone service.

 5      Q    And do you see what they're saying here?  That if 

 6  by installation or use of the equipment, if your injured 

 7  somehow while using the equipment, you can't sue them.  Do 

 8  you see that?

 9      A    Yes.

10      Q    All right.  Because they want to make sure that 

11  they're not sued while you're using that equipment.  Do you 

12  see that?

13      A    Yes.

14      Q    All right.  And that's in that contract, isn't 

15  it, sir?

16      A    Yes.

17      Q    All right.  Fast forward a little bit, sir.  And 

18  did you then get a -- this is -- turn to Tab No. 2, which is 

19  Exhibit No. 2 which has already been admitted into evidence, 

20  by the way, and I may have asked you this last question.  

21  When they put use in there in that liability clause, to this 

22  day, if the only way to use it is through service, have you 

23  been able to find out any other way that box might have 

24  worked?

25      A    No.
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 1      Q    Did it double as a slider or a calculator or 

 2  anything like that?

 3      A    No.

 4      Q    All right.  Did you get what's been admitted into 

 5  evidence as Plaintiff's Exhibit 2, this delivery and 

 6  acceptance certificate, sir?  Did you get that on -- 

 7      A    Yes.

 8      Q    -- May 12th?  Okay.  And did you look at the 

 9  package?  Did the box come to Specialty Optical?

10      A    Yes.

11      Q    Okay.  And when you signed this, tell the Court 

12  what you did before you signed it?

13      A    I just looked to make sure it wasn't physically 

14  damaged.

15      Q    Was it?  I mean were there holes in the package 

16  or anything?

17      A    No.

18      Q    Did you have to put the box together somehow?

19      A    No.

20      Q    Did you know if there was anything inside the 

21  box, wires or anything?

22      A    No.

23      Q    Could you see if there was anything in the box?

24      A    No.

25      Q    All right.  So other than making sure there 
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 1  wasn't any physical damage, are you telling them anything 

 2  else other than that?

 3      A    I don't think so.

 4      Q    I mean, were you able to hook that up and start 

 5  making phone calls and get that NorVergence savings that you 

 6  were promised when you signed this?

 7      A    No, I was not.

 8      Q    Was your service ever hooked up?

 9      A    No.

10      Q    All right.  Let me show you what's been admitted 

11  into evidence as exhibit -- turn to Exhibit, Tab No. 4, sir, 

12  which is what's been admitted into evidence as Plaintiff's 

13  Exhibit 4.  Are you there?

14      A    Yes, I am.

15      Q    Did you ever receive what's been admitted into 

16  evidence as Plaintiff's Exhibit 4, a notice of assignment?

17      A    Yes.

18      Q    Sir, I notice it's not dated anywhere on here?

19      A    I think it says dated April 29th.

20      Q    Well, that's regarding the agreement, doesn't 

21  it?  Isn't that what it says?

22      A    Yes.

23      Q    Okay.  But is this paper dated to you?  Did they 

24  tell you when they were sending this to you?

25      A    No.
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 1      Q    All right.  And it says that it's basically been 

 2  assigned to IFC Credit Corporation, do you see that?

 3      A    Yes.

 4      Q    All right.  Did you know what this was about?

 5      A    No.

 6      Q    Did anyone from IFC ever contact you?

 7      A    Yes.

 8      Q    Okay.  And did you hear counsel -- you were here 

 9  for counsel's opening statement, correct?

10      A    Yes.

11      Q    He said that IFC plans to show that the document 

12  speaks for itself, that service isn't in there, correct?

13      A    Yes.

14      Q    All right.  Let's look at that.  If you could 

15  turn to Tab No. 5, which is what's been previously admitted 

16  into evidence as Plaintiff's Exhibit 5.  All right, sir.  Do 

17  you remember someone named Abby calling you?  It looks like 

18  she called you on May 18th, 04?

19      A    Vaguely, but, yes.

20      Q    All right.  Does this help refresh your memory 

21  though, that someone, it looks like on May 18th, '04 named 

22  Abby called you?  Do you see that?

23      A    Yes.

24      Q    All right.  And it says NorVergence verbal audit.  

25  Do you see that?
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 1      A    Yes.

 2      Q    Then underneath there, what do they call this?

 3      A    Confirmation script.

 4      Q    Script.  Okay.  Then on May 18th, '04, looks like 

 5  Abby called you and read you this script that they call it, 

 6  true?

 7      A    Yes.

 8      Q    Let's look at the script.  It says:  "Hi, my name 

 9  is Abby."  Who's Abby with according to this document, sir?

10      A    With IFC?

11      Q    Working with conjunction with NorVergence, do you 

12  see that?

13      A    Yes.

14      Q    Do you know what that means, working in 

15  conjunction with NorVergence?

16      A    Yes.

17      Q    And what does that mean to you?  

18      A    To me it means that they're partners.

19      Q    Okay.  I just need to verify some information 

20  with you.  It would only take a minute.  Okay.  Now, your 

21  name is -- it looks like Abby put your name in here, Greg.  

22  Your title is VP, correct?  

23      A    Yes.

24      Q    It says, now I show the person's name who signed 

25  the rental agreement is VP; is that still you?
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 1      A    Yeah.

 2      Q    And your title is VP correct, thank you.  I also 

 3  have your company's billing address as it looks like she had 

 4  the wrong ZIP code, correct?

 5      A    Yes.

 6      Q    Then on the last bullet point, do you see that 

 7  last bullet point?  Let's look at that?

 8      A    Yes.

 9      Q    All right.  It says, now, lastly, your net 

10  monthly rental that I show for the Matrix equipment is how 

11  much?

12      A    $543.67.

13      Q    All right.  Sir, $543.67, where have we just seen 

14  that figure before?

15      A    The rental agreement.

16      Q    The rental agreement.  All right.  And it says 

17  and that flat monthly cost is protected for a 60-month term.  

18  Do you see that?

19      A    Yes.

20      Q    And what is Abby, an IFC employee, what does she 

21  tell you that this $543.67 is going to produce?

22      A    My NorVergence as I was promised.

23      Q    All right.  So we know that on May 18th Abby, an 

24  IFC employee, tells you that $543.67 is going to produce the 

25  NorVergence savings that you were what, sir?
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 1      A    Promised.

 2      Q    Promised.

 3               MR. DARCY:  Your Honor, I'm just going to 

 4  object to the extent he's mischaracterizing the document.  

 5  It says the equipment is going to produce the savings.  

 6               MR. TRUSEVICH:  I'm sorry.  I didn't hear 

 7  that.

 8               MR. DARCY:  I want to object to the extent 

 9  you're mischaracterizing the document.  The document itself 

10  says it's the shipment that's producing the savings.  Maybe 

11  I'm misinterpreting you, but it sounds like you're saying 

12  the money is producing the savings?

13               THE COURT:  No, I can read it.  The monthly 

14  rental for the equipment.

15               MR. TRUSEVICH:  I'll rephrase that.

16               THE COURT:  Will produce the savings that you 

17  were promised, the NorVergence savings you were promised.  

18  That's what it says.

19               MR. TRUSEVICH:  All right.

20               THE COURT:  He's graphing his sentence.  I 

21  haven't seen that since eighth grade.  I'm trying to figure 

22  out.

23      Q    (By Mr. Trusevich) $543.67.  Let's use counsel's 

24  words since he objected.  Let's put the box in there.  Okay, 

25  sir.  Is that fair to you?
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 1      A    Sure.

 2      Q    Do you agree with that?

 3      A    Sure.

 4      Q    So let's put in here counsel objected to that, 

 5  Abby with IFC says the Matrix equipment, the box, and the 

 6  box, you would agree, the only place we've seen the $543.67 

 7  is for the box, right?

 8      A    And the service.

 9      Q    And that flat monthly cost is protected for a 

10  60-month term producing a NorVergence savings that you were 

11  promised.  Now, flipping back to Tab No. 1, Exhibit 1, which 

12  has been admitted into evidence, sir, is it anywhere in that 

13  contract that lists the $543.67 the rental agreement, is 

14  NorVergence savings anywhere in those two pages of that 

15  document that Abby is talking about here?  And I'll save you 

16  some time, sir.  It's not, but go ahead and -- 

17      A    Okay.  No.

18      Q    And I'm sure if it is in there, defense counsel 

19  will tell you where it's at.  Sir, do you see it anywhere?

20      A    No.

21      Q    All right.  Well, let me ask you this then, sir.  

22  If Abby is acknowledging, Abby with IFC, is acknowledging 

23  that you were promised the NorVergence savings -- by the 

24  way, were you promised that?  

25      A    Yes.
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 1      Q    Okay.  And did that -- would you have signed if 

 2  you weren't going to get a NorVergence savings that you were 

 3  promised?

 4      A    No.

 5      Q    Okay.  Is there any possible way, under the laws 

 6  of physics or anything else, that that box by itself could 

 7  produce a NorVergence savings to you, sir?  Are you aware of 

 8  any way that box alone could produce the savings that Abby's 

 9  talking about here?

10      A    No, I'm not aware of any way.

11      Q    How is the only way the box, to use counsel's 

12  term, the box, how is the only possible way that that box 

13  can produce a NorVergence savings that Abby with IFC 

14  acknowledges that you were promised?

15      A    If it delivers the service I was promised.

16      Q    If it delivers the service.  By the way, do you 

17  see there's a line drawn there, do you see that?

18      A    Yes.

19      Q    And then it says "for any question that goes 

20  beyond the scope of equipment and cost verification, respond 

21  as follows."  Do you see that?

22      A    Yes.

23      Q    And then it says "Mr. and Mrs., I'm just a 

24  verifier confirming some basic information about the 

25  equipment rental.  When we're finished, I'll give you a 
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 1  contact at NorVergence's corporate office that is more 

 2  qualified to answer any questions you may have."  Do you see 

 3  that?  

 4      A    Yes.

 5      Q    And then it tells Abby what to do after that.  Do 

 6  you see that?  

 7      A    Yes.

 8      Q    All right.  And, sir, if you'd look at Exhibit 

 9  No. 8, which I do not believe is admitted into evidence yet.  

10  But could you look at Exhibit 8?

11      A    Yes.

12      Q    Tab No. 8?

13      A    Yes.

14      Q    Do you recognize this document or at least your 

15  signature there?

16      A    Yes.

17               MR. DARCY:  Your Honor, objection.  

18  Relevance.  It purports to be a blank lease to be signed by 

19  Wells Fargo, Your Honor.  I'm not quite sure how that would 

20  have any relevance to this case.

21               THE COURT:  I don't know, either.  Overruled.  

22  We'll figure it out.

23      Q    (By Mr. Trusevich) Sir, do you see that Wells 

24  Fargo lease with the NorVergence letterhead on the top?

25      A    Yes.
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 1      Q    This is Tab No. 8.  At the very top of it, do you 

 2  see NorVergence?

 3      A    Yes, I see it says NorVergence.

 4      Q    Okay.  And is that your signature?

 5      A    Yes.

 6      Q    Sir, would you have -- do you recall -- did you 

 7  sign all the paperwork that these NorVergence people put in 

 8  front of you at one time?

 9      A    I believe I did.

10      Q    Okay.  So that would have been April 29th?

11      A    I believe so.

12      Q    All right.  Turn to the next tab, which is 

13  Exhibit No. 9, sir, which has not been admitted into 

14  evidence yet.  Do you see Exhibit No. 9?

15      A    I do.

16      Q    And do you see your initials there?  

17      A    I do.

18      Q    Are those your initials?

19      A    They are.  

20      Q    And is this a true and correct copy?

21      A    Yes.

22               MR. TRUSEVICH:  Your Honor, we offer Exhibit 

23  No. 9 into evidence.

24               MR. DARCY:  Objection as to relevance.

25               THE COURT:  Overruled.  It's admitted.  Did I 
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 1  admit 8?  

 2               MR. TRUSEVICH:  I thought you did, Your 

 3  Honor.  I offered 8.

 4               MR. DARCY:  Same objection, relevance.

 5               THE COURT:  Overruled.  I'm going to give him 

 6  a little leeway and see if he can prove it up.  So 8 and 9 

 7  are admitted.

 8      Q    (By Mr. Trusevich) Mr. Anderson, on Exhibit No. 9 

 9  that's been admitted into evidence, did you initial this?  

10               THE COURT:  Half a second.  My pen just quit 

11  working.

12      Q    (By Mr. Trusevich) Sir, looking at what's been 

13  admitted into evidence as Plaintiff's Exhibit 9, do you see 

14  this proposal of enhanced technology benefits for Specialty 

15  Optical Systems, Inc., do you see that?

16      A    Yes, I do.

17      Q    And who's listed at the top of that document?

18      A    NorVergence, Cisco Systems, Sun Microsystems, 

19  Lucent, IBM.

20      Q    All right.  And did you see this title to this 

21  company Cisco Systems registered partner, Sun, Lucent, IBM 

22  business partner, out in the box did you see that when they 

23  were presenting these documents?

24      A    I did.

25      Q    Then it says customer yearly savings.  Do you see 
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 1  that at the bottom?

 2      A    I do.

 3      Q    And is this the NorVergence -- what is this, this 

 4  customer yearly savings?  What is that?

 5      A    It's a proposal where they're telling me how much 

 6  money they could save me.

 7      Q    Is this what Abby was talking about that you were 

 8  promised?

 9      A    Yes.

10               MR. DARCY:  Objection, Your Honor, as to what 

11  an IFC representative was talking about.

12               MR. TRUSEVICH:  I'll rephrase, Your Honor.

13      Q    (By Mr. Trusevich) Is this the NorVergence 

14  savings?  Did you take this to be the NorVergence savings 

15  that you were promised?

16      A    Yes.

17      Q    And we saw in a previous exhibit that Abby didn't 

18  mention $2,742.60 but Abby sure used the word NorVergence 

19  savings that you were promised?

20      A    Yes.

21      Q    Even though Abby wasn't there, this is what you 

22  were promised, this estimate?

23      A    Yes.

24      Q    Now, do you see the $543.67?

25      A    Yes.
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 1      Q    And then it looks like there's -- for a total of 

 2  $658.67?

 3      A    Yes.

 4      Q    And in these boxes, it shows $79 and $36.  Do you 

 5  see that?

 6      A    Yes.

 7      Q    Okay.  What does it say with -- right here?

 8      A    I'm sorry.  Where?  

 9      Q    See where it says your -- I know this is hard to 

10  read, sir.  Let me zoom in a little bit.  See if this helps 

11  you?

12      A    Well, it says your upgraded capabilities 

13  include?  

14      Q    All right.  Upgraded capabilities.  Do you see 

15  the $79 and the $36?

16      A    Yes.

17      Q    What was it that you were upgrading to?  Do you 

18  know?

19      A    I don't remember what the upgrades were.

20      Q    Okay.  But you -- with the service that you got, 

21  were you upgrading part of that service?

22      A    Yes.

23      Q    All right.  After you talked with Abby, did you 

24  get service?

25      A    No.
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 1      Q    All right.  Did you ever contact NorVergence?

 2      A    Yes.

 3      Q    Well, strike that.  Did you ever attempt to 

 4  contact NorVergence?

 5      A    Yes.

 6      Q    All right.  Let me show you what's been marked as 

 7  -- I think this has been admitted into evidence, Exhibit 

 8  12?  I show that admitted.

 9               THE COURT:  You know -- twelve has been 

10  admitted.

11      Q    (By Mr. Trusevich) Sir, if you could turn to Tab 

12  No. 12 which has been admitted into evidence as Plaintiff's 

13  Exhibit 12, do you recognize Plaintiff's Exhibit 12?

14      A    Yes, I do.

15      Q    And is this a letter that you wrote?

16      A    Yes, it is.

17      Q    And what's the date on your letter, sir?

18      A    June 23rd, 2004.

19      Q    All right.  You had signed the contract on April 

20  9th, correct?

21      A    I believe so, yes.

22      Q    All right.  So this is less than two months 

23  later?

24      A    Yes.

25      Q    Okay.  And you -- it looks like you sent to the 
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 1  customer service at NorVergence, see that?

 2      A    Yes.

 3      Q    And it says "Dear NorVergence, I called your 

 4  customer service line twice this morning and received a 

 5  recording both times thanking me for my call and telling me 

 6  I had a 30-minute wait.  Not acceptable.  I have a problem 

 7  and need your help."  First of all, did you write that?

 8      A    Yes, I did.

 9      Q    Second, was that true?  

10      A    Yes, it was.

11      Q    Third, did you ever try to wait the full 30 

12  minutes?

13      A    I did.  

14      Q    Did anyone pick up?

15      A    No.

16      Q    Then it says, "I signed up for your service,and I 

17  am now getting billed by you, your finance partner."  Who 

18  did you mean by that?

19      A    I guess at that point in time, I thought 

20  NorVergence and IFC were one in the same.

21      Q    And my past carrier, who is that?

22      A    Logix.

23      Q    I was told that NorVergence would take care of my 

24  past carrier, Logix, do you see that?

25      A    Yes.
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 1      Q    This you put in a letter less than two months 

 2  after you signed the contract.  Do you see that?

 3      A    Yes.

 4      Q    Is this something you're just making up for trial 

 5  here today, sir?

 6      A    No.

 7      Q    All right.  Let's look at that.  You've told this 

 8  Court under oath that one of the reasons you signed was 

 9  because they promised to get you out of the contract with 

10  Logix, do you remember that?

11      A    Yes.

12      Q    Is this -- 

13               MR. DARCY:  Your Honor, I want to object to 

14  the mischaracterization.  I think he said that they would 

15  try to get him out of the contract.

16               THE COURT:  No, overruled.  I remember the 

17  testimony.

18      Q    (By Mr. Trusevich) Just to be clear, sir, because 

19  opposing counsel brought this up, did they tell you they 

20  would try to get out of it or did they say you would never 

21  have an obligation unless we get you out of this?

22      A    They said I would never have an obligation to 

23  them unless they could get me out of the NorVergence, I mean 

24  Logix contract.

25      Q    All right.  What defense counsel is objecting, 
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 1  based on his objection, I want to make sure we're clear on 

 2  this.  Did they tell you we will try to get you out of 

 3  Logix, but if we can't, you're still obligated for the 

 4  $30,000 for the box?

 5      A    No, they did not.

 6      Q    If they had told you that, would you have signed?

 7      A    No, I would not.

 8      Q    All right.  Then it says I was told that 

 9  NorVergence would take care of my past carrier Logix.  I 

10  think I read that.  Is that what you told Your Honor 

11  previously?

12      A    Yes.

13      Q    All right.  I also have no idea if my service has 

14  ever been switched to NorVergence or not.  I have noticed no 

15  difference in my internet access speed.  Do you see that?

16      A    Yes, I do.

17      Q    Okay.  Were any telephone lines going into this 

18  box at this point?

19      A    No.

20      Q    You need to follow through and either deliver 

21  what you sold or cancel the deal.  I have no intention of 

22  paying for my phone service twice.  Do you see that?

23      A    Yes.

24      Q    Okay.  You may contact me in whatever manner is 

25  most convenient for you, call me, fax me, send me an E-mail 
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 1  or have someone stop by.  I'm accessible and available.  No 

 2  30-minute wait.  Regards, Greg Anderson.  Do you see that?

 3      A    Yes.

 4      Q    Just so we know, can you prove that NorVergence 

 5  actually got your June 23rd, '04 letter?

 6      A    Yes, there's a fax transmission report that says 

 7  that it went through.

 8      Q    On the very next page, it says it went through, 

 9  didn't it?  

10      A    Yes.

11      Q    Did anyone for NorVergence ever contact you?

12      A    Not that I recall, no.

13      Q    All right.  At this point, had you canceled your 

14  agreement?

15      A    Yes.

16               MR. DARCY:  Object, Your Honor.  To the 

17  extent it calls for a legal conclusion.

18               THE COURT:  Sustained.

19               MR. DARCY:  He doesn't say he canceled his -- 

20               THE COURT:  I said sustained.

21               MR. TRUSEVICH:  Let me rephrase that.

22      Q    (By Mr. Trusevich) Sir, did you say you need to 

23  follow through and either deliver what you sold or did you 

24  an cancel it?  Sorry, I'll use that?

25      A    Yes, I did.
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 1      Q    Did you use the word cancel in there?

 2      A    I did.

 3      Q    Thank you.  Sir, if you could turn to -- 

 4               MR. DARCY:  Your Honor, I object to the 

 5  extent that he just mischaracterized that letter.  It says 

 6  you need to follow through and deliver what you sold or 

 7  cancel the deal.  It doesn't say this he canceled the deal.

 8               MR. TRUSEVICH:  I'll ask a follow up.

 9               THE COURT:  I can read it.  We can move on.

10      Q    (By Mr. Trusevich) Did you cancel this?

11      A    I intended to get the service that I was buying 

12  or cancel it.

13      Q    Did you get your service?

14      A    No, I did not.

15      Q    Sir, did you ever cancel it?

16      A    I think with this letter, I never got the 

17  service, so I assumed it was canceled.

18      Q    All right.  Did you ever get a response from them 

19  saying no, we're not going to cancel it or you can't cancel 

20  it or anything like that?

21      A    I don't recall ever receiving any further 

22  communication from NorVergence.

23      Q    All right.  Sir, if you could turn to Tab No. 25.

24               THE COURT:  When did they go bankrupt?  

25               MR. DARCY:  End of June, 2004, so about a 
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 1  week later.

 2               THE COURT:  Okay.  Thank you.

 3      Q    (By Mr. Trusevich) Sir, if you could turn to Tab 

 4  No. 25, I don't believe it's been admitted into evidence.  

 5  Do you see that?

 6      A    Yes, I do.

 7      Q    Is that a true and correct copy?

 8      A    I believe it is.

 9               MR. TRUSEVICH:  Your Honor, we offer 25 into 

10  evidence.

11               MR. DARCY:  I believe we stipulated to that.

12               THE COURT:  Well, it wasn't, but, okay, so no 

13  objection?  

14               MR. TRUSEVICH:  Twenty-two, I'm sorry I 

15  thought 22 -- you're right.

16               MR. DARCY:  So 22 is -- 

17               MR. TRUSEVICH:  Twenty-two.

18               THE COURT:  Actually, 25 wasn't stipulated 

19  but if you all have no objection, 25 is now in.  So but 

20  we're on 22.

21               MR. DARCY:  Objection on relevance, Your 

22  Honor.

23               MR. TRUSEVICH:  Fine.  I'll withdraw it, Your 

24  Honor.

25               THE COURT:  Okay.  
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 1               MR. HOLLINGSWORTH:  Judge, is there any way 

 2  we could take a short break?  Just -- 

 3               THE COURT:  You may.

 4               MR. HOLLINGSWORTH:  -- post lunch.

 5               THE COURT:  Five minutes.  Okay.  Go ahead.

 6               (Recess taken)

 7               THE COURT:  You may proceed.

 8               MR. TRUSEVICH:  Thank you, Your Honor.

 9      Q    (By Mr. Trusevich) Mr. Anderson, could you turn 

10  to Tab No. 41, which I don't believe this has been admitted 

11  yet, Plaintiff's Exhibit 41.  Do you recognize Plaintiff's 

12  exhibit, what's been marked as Plaintiff's Exhibit 41?

13      A    Yes, I do.

14      Q    Is that a true and correct copy?

15      A    I believe it is.

16      Q    Is that your signature?

17      A    It is.

18               MR. TRUSEVICH:  All right.  Your Honor, at 

19  this time we offer Plaintiff's Exhibit 41 into evidence.

20               MR. DARCY:  Objection, Your Honor, to 

21  relevance.

22               THE COURT:  Overruled.  I know it's the same 

23  objection.  I'm going to give him some leeway.  Overruled.  

24  It's admitted.

25      Q    (By Mr. Trusevich) All right.  Sir, what's been 
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 1  admitted into evidence as Plaintiff's Exhibit 41, could you 

 2  tell the Court, it looks like it's on Specialty Optical 

 3  letterhead?

 4      A    Yes.

 5      Q    Okay.  Can you tell the Court how this letter got 

 6  composed or how it ended up in this form so you could sign 

 7  it?

 8      A    NorVergence gave me the text in this letter, 

 9  asked me to put it on Specialty Optical Systems letterhead 

10  so that they could take it, I assume, to go to Logix to, I 

11  believe this is the letter to try to switch service.

12      Q    And since to act -- it says we have entered into 

13  a contractual agreement with NorVergence to act as our 

14  communications consultant for all negotiations with any/all.  

15  Do you see that?

16      A    Yes, I do.

17      Q    All right.  Do you remember telling the Court 

18  when you first got on the stand that one of the promises you 

19  were made was we will get you out of the Logix contracts.  

20  If we don't, there's no obligation to NorVergence.  Do you 

21  recall that?

22      A    Yes, I do.

23      Q    Did you believe that this exhibit, Exhibit 

24  Plaintiff's 41, was furthering that up-front promise you 

25  were given?
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 1      A    Yes.  I thought this was part of the process.

 2      Q    All right.  So by this time, May 12, 2004, if 

 3  they couldn't get you out of the Logix contract as of May 

 4  12th, '04, did you believe that Specialty Optical was under 

 5  any obligation at this point?

 6      A    No, still did not.

 7      Q    By the way, do you work for Specialty Optical 

 8  today?

 9      A    No, I do not.

10      Q    When did you leave?

11      A    About March 4th, 2005, I believe it was.

12      Q    Last March?

13      A    Yes, about a year ago.

14      Q    Okay.  And were you subpoenaed to be here today?

15      A    I was.

16      Q    If you look at what's been marked as Plaintiff's 

17  Exhibit 42, Tab No. 42.  I don't believe that's in evidence.  

18  Do you recognize what's been marked as Plaintiff's Exhibit 

19  42?

20      A    Yes.

21      Q    Okay.  And is that letter addressed to you?

22      A    Yes, it is.

23      Q    All right.  And is that a true and correct copy?

24      A    I believe it is.

25      Q    All right.  

                                                                      94

 1               MR. TRUSEVICH:  Your Honor, at this time we 

 2  offer Plaintiff's Exhibit 42 into evidence.

 3               MR. DARCY:  No objection.

 4               THE COURT:  Admitted.

 5      Q    (By Mr. Trusevich) Here it says, "Dear 

 6  Mr./Mrs. Greg Anderson.  You have an equipment rental 

 7  agreement for NorVergence rental equipment that was assigned 

 8  to IFC."  Do you see that?

 9      A    I do.  

10      Q    The contract does not provide for service.  Do 

11  you see that?  

12      A    I do.

13      Q    Now, who's sending you this letter that says, oh, 

14  by the way, the contract you signed does not provide for 

15  service?

16      A    IFC.

17      Q    Was IFC anywhere in that room, anywhere on 

18  Specialty's premises when you signed that agreement?

19      A    No.

20      Q    Do you agree with what some third party is 

21  telling you the contract does or does not say?

22      A    No.

23      Q    Then they say, "and IFC is not involved with the 

24  service for the equipment acquired from NorVergence.  

25  Following the NorVergence bankruptcy filing, we have 
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 1  continued to attempt to identify service providers," 

 2  pleural, do you see that?

 3      A    Yes.

 4      Q    "Who could provide service that would allow you 

 5  to use the equipment being rented from IFC."  First of all, 

 6  did you -- by this time, what's the date of this letter?

 7      A    September 29th, 2004.

 8      Q    All right.  And you -- the rental agreement, 

 9  Exhibit 1, was signed April 29th, '04?

10      A    Yes.

11      Q    So this is what, five months later?

12      A    Yes.

13      Q    Actually five months to the day, isn't it?

14      A    Yes.

15      Q    All right.  So five months later you get a letter 

16  from IFC telling you, by the way, the contract that you 

17  signed with NorVergence doesn't provide service; is that 

18  right?

19      A    Yes, that is -- 

20      Q    Then it says, "we urge you to contact a service 

21  provider of your choice so that you may utilize the 

22  equipment for your benefits."  First of all, in this five 

23  months, had you ever been able to use the box?

24      A    No.

25      Q    Had a single telephone call been used by this 

                                                                      96

 1  time?

 2      A    No.

 3      Q    Using the box?

 4      A    No.

 5      Q    Then they say cooperative communications and then 

 6  they show Lightyear.  Do you see that?

 7      A    Yes, I do.

 8      Q    All right.  So IFC sends you this letter five 

 9  months later and tells you -- all right.  So as of September 

10  29th, '04 were you still under your two-year obligation for 

11  the Logix phone system?

12      A    Yes, I was.

13      Q    Did IFC -- oh, by the way, you owe us $30,000 for 

14  the box?

15      A    Yes.  

16      Q    And then they referred you to contact one of 

17  these two providers below?

18      A    Yes.

19      Q    All right.  Did you try to do that?

20      A    Yes.

21      Q    Okay.  Were these third providers that IFC was so 

22  kind enough to tell you about, were they going to just 

23  simply say, sure, we'll provide you the free service because 

24  it's in your $543.67 or would you have to pay them 

25  additional money?

                                                                      97

 1      A    They said that they could provide service but 

 2  that it would not be the same deal I had signed with 

 3  NorVergence.  It would cost more money.

 4      Q    Okay.  So if you took what IFC's friendly 

 5  suggestion would have been on September 29th, '04, you still 

 6  would have been under the 24-month term contract for Logix?

 7      A    Yes.

 8      Q    You still would have been owing IFC $30,000 for 

 9  no service?

10      A    Yes.

11      Q    And then they wanted you, hey, contact this third 

12  provider, and you would now owe them money for your phone 

13  service?

14      A    Yes.

15      Q    Sir, is it your understanding that the box has 

16  been returned to IFC?

17      A    Well, yes, I just learned that.

18               MR. TRUSEVICH:  And may I approach, Your 

19  Honor?  

20               THE COURT:  You may.

21      Q    (By Mr. Trusevich) Sir, let me show you this UPS 

22  tracking and receipt and see if that refreshes your 

23  recollection that the equipment was sent to IFC and signed 

24  for by IFC?

25      A    Yes, but this was done after I left the company.
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 1      Q    Correct.  Is that your understanding that it was 

 2  done?

 3      A    Yes.  Yes.

 4               MR. DARCY:  Objection, Your Honor.  

 5  Foundation.

 6               THE COURT:  Sustained.  Is there -- just for 

 7  the sake of time -- 

 8               MR. TRUSEVICH:  I don't believe they're going 

 9  to dispute receipt.

10               MR. DARCY:  Your Honor, we got the equipment 

11  back.

12               THE COURT:  I agree.  Can you all stipulate 

13  the equipment's been returned?  

14               MR. DARCY:  Yes, Your Honor.

15               MR. TRUSEVICH:  He just said they got it.

16               THE COURT:  Okay.

17               MR. TRUSEVICH:  With that stipulation, that 

18  the equipment has been returned I'm assuming they would 

19  stipulate that it was in good order, it would save me having 

20  to go through those photograph before the shipment that show 

21  it wasn't damaged or anything, I will resume my examination.  

22  Otherwise, I need to go through these photographs.

23               THE COURT:  Is there such a stipulation?  

24               MR. DARCY:  Your Honor, we would stipulate 

25  that we don't know what the condition was.  We have nobody 
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 1  here who can testify to it.

 2               THE COURT:  Well, if it's not going to be 

 3  contested.  Why don't you stipulate?  If it is going to be 

 4  contested, we're going to have to go through the -- 

 5               MR. DARCY:  Fine.  We can stipulate that it 

 6  was returned in good condition.

 7               MR. TRUSEVICH:  I believe what he said was 

 8  we'll stipulate that it was in good condition.

 9               THE COURT:  He did.

10               MR. TRUSEVICH:  Okay.  Then based on those 

11  two stipulations we'll pass the witness.  Thank you, 

12  Mr. Anderson.

13               THE COURT:  All right.  Cross-exam.

14                  CROSS-EXAMINATION

15  BY MR. DARCY:

16      Q    Mr. Anderson, you testified that Specialty 

17  Optical had 15 employees?  

18      A    I believe I said eleven.

19      Q    And they have 15 now?

20      A    I don't have any idea how many they have now.  I 

21  don't work there.

22      Q    Where do you work now?

23      A    Where do I work now?  

24      Q    Yes.  

25      A    I'm self-employed.
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 1      Q    Doing what?

 2      A    Selling computer software.

 3      Q    And what was your title with Specialty Optical?

 4      A    Vice president and general manager.

 5      Q    What were your responsibilities?

 6      A    I ran the business.

 7      Q    When you say ran?

 8      A    I ran the operations.  I was essentially 

 9  responsible for day-to-day operations.

10      Q    What is Specialty Optical's business?

11      A    A Specialty lighting distribution company.

12      Q    Who are their companies?

13      A    Texas Instrument's, Motorola, AMD, semiconductor 

14  fabricators, primarily.

15      Q    So how is Specialty Optical's products used, for 

16  example, in Texas Instrument's operations?

17      A    Used in a photo-lithography, making semiconductor 

18  wafers?

19      Q    So they use them in their factories?

20      A    Yes.

21      Q    Does Specialty Optical have contractual 

22  relationships with Texas Instrument's?

23      A    I don't know what their relationships are today.

24      Q    What were they when you were there?

25      A    When I was there, I'm not sure we had a written 
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 1  contract, but Specialty Optical had been a supplier.  Before 

 2  I got there and to the best of my knowledge they're still a 

 3  supplier.  But I don't know if we had a written contract.

 4      Q    So Specialty Optical just would ship lights out 

 5  to them now and then?

 6      A    No, we shipped lots of product to them every day.

 7      Q    So they'd submit order?  How did they get the 

 8  product?

 9      A    Orders came in electronically, I think via 

10  e-mail, if I recall correctly.

11      Q    So you'd submit an electronic invoice or purchase 

12  order?

13      A    I think that's correct, yes.

14      Q    And when you worked there, was your product 

15  housed only at your facility here in Dallas or was it housed 

16  in other places?

17      A    No, it was housed in other places.

18      Q    Where else was it housed?

19      A    It was on consignment location, some in Dallas 

20  with a couple customers in Austin, I think in one location, 

21  California.

22      Q    I believe your website says that you had 

23  locations in four states.  Do you remember what those other 

24  states were?

25      A    California, I think Minnesota, Texas would have 
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 1  been one.  I'm not sure what the fourth state would have 

 2  been.

 3      Q    With respect to those consignment agreements, 

 4  were those with warehouseman in those states or?

 5      A    No, they're with end user customers.

 6      Q    So end-user customers had your inventory on site 

 7  on a consignment basis?

 8      A    Correct.

 9      Q    And how did you protect your interest in those 

10  goods?

11      A    In some cases, they weren't protected, I guess.  

12  I don't -- 

13      Q    But in other cases they were?

14      A    I'm not sure what the question is.  I don't know 

15  how to answer.

16      Q    So, just so I'm understanding, my understanding 

17  of consignment is it's a legal document which you would 

18  enter into between Specialty Optical and a consignee, the 

19  person who's holding the goods, and it actually has a legal 

20  meaning in the sense that title to the goods are essentially 

21  retained by you although possession is in the possession of 

22  the consignee.  Is that your understanding of what 

23  consignment is?

24      A    Yeah, I think if there was a document, somebody 

25  like Motorola would just send us a document and say this is 
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 1  how it's done.  We're a small company.  We didn't have 

 2  lawyers look at that or read that.  We just signed it and 

 3  basically did what they told us to do.

 4      Q    So you had a policy then of not reading 

 5  contracts?

 6      A    No, didn't have a policy.  

 7      Q    So did you read the contracts that they gave you?

 8      A    Probably read them.

 9      Q    In your negotiations with NorVergence, other than 

10  your single conversation with Abby at IFC, did you ever talk 

11  to anyone else at IFC?

12      A    I did.  I believe I did.

13      Q    Who did you talk to?

14      A    I have no idea.

15      Q    Do you know if it was a man or a woman?

16      A    No, I don't know.  I think I had conversations 

17  with them over payments.

18      Q    So people called and tried to get you to pay?

19      A    I believe so.

20      Q    Other than people calling you and demanding 

21  payment from you and Abby, did you speak with anyone else at 

22  IFC?

23      A    I don't know.  I don't recall.

24      Q    Now, when NorVergence came to you and said they 

25  would get you out of your Logix agreement if you signed up 
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 1  with them, what made you believe that representation?

 2      A    I didn't.

 3      Q    So what did -- what did they show you at that 

 4  time in April of 2004?

 5      A    They didn't show me anything.

 6      Q    So what made you -- what made you trust them?

 7      A    I just trusted them.  They had documentation with 

 8  probably some of the largest companies in the world on their 

 9  letterhead.  They told me they're a big company and it's 

10  phone service.  I mean there's lots of phone companies out 

11  there, so it just seemed like it was a pretty simple to 

12  understand process.

13      Q    All those lists of big companies on the 

14  letterhead, Logix was never one of those names on that 

15  letterhead, was it?

16      A    No.

17      Q    So I mean, just so we're clear, so if somebody 

18  came to you and said I can get you out of this contract, a 

19  noncancelable -- 

20      A    They didn't say I can get you out of this 

21  contract.

22      Q    What did they say?

23      A    They came in and asked me if I would talk to them 

24  about long distance.  I told them I don't think it will do 

25  you any good.  I just signed a contract.  I'm under 

                                                                      105

 1  contract.  They said well, if we can get you out of that 

 2  contract and save you money, would you consider doing 

 3  business with us?  I said, yes, if you can get me out of 

 4  that contract and save me money, I'd consider that.

 5      Q    So we're clear then, the offer was conditioned on 

 6  if they got you out of the contract, you would go forward 

 7  with that?

 8      A    Correct.  If they would get me out of the 

 9  contract and if they could save me money.

10      Q    Did you ever receive a document from Logix 

11  telling you that you were released from your contract?

12      A    No.  

13      Q    But despite the fact that you never received a 

14  document from Logix saying you were released from that 

15  contract, you went ahead and signed the NorVergence 

16  equipment lease; is that correct?

17      A    That is correct.

18      Q    You're familiar with the lease, right?  Is that 

19  correct?  Exhibit 1 in your book?  Are you looking at that 

20  document?

21      A    Yes, I am.

22      Q    All right.  Do you see the second paragraph after 

23  the one that begins "dear customer?"  It's titled rental 

24  agreement.  Do you see that?

25      A    I'm sorry starts with what?  
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 1      Q    Rental agreement.  

 2      A    Rental agreement, yes, I do.

 3      Q    It says there "we agree to rent to you and you 

 4  agree to rent from us the equipment listed below," the 

 5  equipment.  "You promise to pay us the rental payments shown 

 6  below according to the payment schedule below."  Do you see 

 7  that?

 8      A    Yes, I do.

 9      Q    Do you see anywhere in that sentence that 

10  references services?

11      A    No.

12      Q    If you look at the equipment description in the 

13  next box, do you see that?

14      A    Yes, I do.

15      Q    What does it say there?

16      A    It says Matrix.

17      Q    Quantity one, correct?  

18      A    Correct.

19      Q    Does it say anything about services in that box?

20      A    No, it does not.

21      Q    Go down to the middle of that page underneath the 

22  paragraph that highlights the transaction terms which has 

23  the rental payment of $543.67?

24      A    Yes, I see that.

25      Q    Do you see three small paragraphs there?
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 1      A    Yes, I do.

 2      Q    All right.  Do you see the middle of the 

 3  paragraph that begins "you agree to all the terms and 

 4  conditions shown above and on the reverse side of this 

 5  agreement?"

 6      A    I do.

 7      Q    The next sentence, "you also agree that the 

 8  equipment will not be used for personal, family or household 

 9  services."  Do you see that language?

10      A    The equipment will not be used for personal, 

11  family or household services, yes, I do.

12      Q    You agree that you entered into this agreement 

13  for the purpose of Specialty Optical using this equipment in 

14  conjunction with its business; is that correct?

15      A    I agree that was the intent, yes.

16      Q    You see here on this agreement where NorVergence 

17  signed it on May 18th, '04; is that correct?

18      A    Not on the copy I have.

19               THE COURT:  Yeah, it's not on my Exhibit 1, 

20  either.

21               THE COURT COORDINATOR:  Can you take a break 

22  for a second?  It's important.

23               THE COURT:  Excuse me.

24               (Recess taken)

25               THE COURT:  Okay.  You may proceed.  All 
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 1  right.  You may proceed.

 2               MR. DARCY:  I'm going to show the witness 

 3  what's marked as Defendant's Exhibit No. 1, which 

 4  Plaintiff's counsel has very generously stipulated to being 

 5  admitted into evidence.  I have a copy for the Court.

 6               MR. TRUSEVICH:  Which one is that?  

 7               MR. DARCY:  Defendant's Exhibit No. 1.

 8               THE COURT:  One.  It's already in.

 9               MR. TRUSEVICH:  Right, Your Honor.  I just 

10  wanted to make sure that realized that our one is the one he 

11  got which wasn't signed by NorVergence and their copy -- the 

12  only difference is their copy is signed by NorVergence.  We 

13  never had that until discovery.  So I just wanted with that 

14  stipulation.

15               THE COURT:  You never had -- oh, until 

16  discovery, that's fine.

17               MR. DARCY:  Right, Your Honor.  The only 

18  purpose is to point out that it was accepted by NorVergence.

19               THE COURT:  I was wondering about that.  I 

20  had noticed it wasn't signed.

21      Q    (By Mr. Darcy) On May 18th, 2004.  Do you see 

22  that, Mr. Anderson?

23      A    Yes, I do.

24               MR. DARCY:  Your Honor, since it's already 

25  been stipulated I'll ask that it be admitted.
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 1               THE COURT:  It's in.  It's in evidence.

 2      Q    (By Mr. Darcy) So, Mr. Anderson, you had 

 3  previously testified that it was your understanding that -- 

 4               THE COURT:  There is a difference.

 5      Q    (By Mr. Darcy) As of May 12 -- 

 6               THE COURT:  There's an additional difference.  

 7  It's been changed.  It says 2003 one card on the equipment 

 8  line which is not on the original Plaintiff's 1.  Just 

 9  thought I'd comment.  So it's not just that it's been 

10  signed.  There's a little bit more.  Also, the name 

11  Specialty Optical has been written in, which wasn't on the 

12  original, but I don't think that was a dispute.  Actually -- 

13               MR. TRUSEVICH:  You know, I never noticed 

14  that.

15               THE COURT:  Actually, also it says, renter is 

16  written in on the signature line where it's not on the 

17  original.  Okay.  Well, now, I am curious.  So there's 

18  several other differences.  See, I actually look at this 

19  stuff.

20               MR. TRUSEVICH:  I didn't even notice that, 

21  Your Honor.  You're right.  That is different.

22               MR. DARCY:  I'm sorry.  What?  

23               THE COURT:  And there's a rental number on 

24  it.

25               MR. HOLLINGSWORTH:  It doesn't say we'll 
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 1  provide services, so.

 2               THE COURT:  Well, I know.  I'm just saying 

 3  it's different.

 4               MR. TRUSEVICH:  Well, this is the one we got 

 5  through discovery, Your Honor, theirs.  So even though 

 6  they're different -- 

 7               THE COURT:  Okay.

 8               MR. TRUSEVICH:  I'll still stipulate as long 

 9  as the Court knows that there are differences on there.  And 

10  we got this in discovery.  Mr. Anderson didn't get this one.  

11  He got the Plaintiff's one.

12               THE COURT:  I understand.

13               MR. TRUSEVICH:  All right.

14               THE COURT:  Okay.

15      Q    (By Mr. Darcy) Okay.  Mr. Anderson, if you 

16  remember -- 

17               THE COURT:  I didn't mean to throw you.

18      Q    (By Mr. Darcy) With respect to Plaintiff's 

19  Exhibit No. 41, which is the letter dated May 12th, 2004, 

20  which purports to authorize NorVergence to negotiate on 

21  behalf of Specialty Optical Systems?

22      A    Yes.

23      Q    With respect to Logix, do you remember that 

24  letter?

25      A    Yes, I'm looking at it.
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 1      Q    You said it was your understanding at that time 

 2  the lease was not in force; is that correct?

 3      A    Correct.  

 4      Q    And then if you look at Defendant's Exhibit No. 

 5  1, you can see that you're in fact, technically correct 

 6  because the lease wasn't accepted by NorVergence until May 

 7  18th, 2004.  Do you see that?

 8      A    I never had a copy of that, I don't think.  I 

 9  don't think I ever had a signed copy from NorVergence.

10      Q    You don't have any reason, as you sit here today, 

11  to believe that NorVergence didn't accept your lease on May 

12  18th, 2004?

13      A    Beats me.

14               MR. TRUSEVICH:  Objection, Your Honor.  No 

15  foundation.

16               MR. DARCY:  Your Honor, it's as to what he 

17  knows.  Does he have any knowledge to believe that 

18  NorVergence didn't accept his lease on May 18th, 2004?  Does 

19  he have some set of facts that he wants to share with the 

20  Court?  

21               THE COURT:  I'm not going to testify.  I 

22  don't know the answer.

23               MR. DARCY:  I thought you were going to rule 

24  on the objection.

25               THE COURT:  Well, he says he doesn't know, 
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 1  so.

 2      Q    (By Mr. Darcy) With respect to all documents that 

 3  you testified to on your direct examination, Mr. Anderson, 

 4  other than the verbal audit requests, were any one of those 

 5  documents presented to you by -- strike that.  Other than 

 6  the verbal audit requests, and the demand letter from IFC, 

 7  were any of those other documents given to you by IFC?

 8      A    I don't think so.

 9      Q    Isn't it true that you in fact received a notice 

10  of assignment from IFC advising you of its interest in the 

11  lease?

12      A    I don't know.

13      Q    I want to show you what's marked as Plaintiff's 

14  Exhibit No. 4.  Can you turn to that?

15      A    I'm sorry.  Exhibit No. 4?  

16      Q    Plaintiff's Exhibit No. 4?

17      A    No. 4?  Yes.

18      Q    Do you see that document?

19      A    Yes, I do.  

20      Q    Your counsel has generously stipulated that can 

21  be admitted into evidence.  

22               MR. DARCY:  That is admitted in evidence, 

23  Your Honor.

24               MR. TRUSEVICH:  I used it with him, Your 

25  Honor.
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 1               THE COURT:  Yeah.  One through 5.  That was 

 2  in the original allowed in.

 3      Q    (By Mr. Darcy) Mr. Anderson, it's true that they 

 4  advise you that IFC Credit Corporation is in fact the owner 

 5  of the lease; is that correct?

 6      A    I'm sorry is the question, is this notice 

 7  notifying me that IFC is the owner of the equipment now?  

 8      Q    Yes.  

 9      A    Yes.

10      Q    And of the right the payments under the lease?

11      A    Yes.

12      Q    And there it provides IFC's address on that 

13  document, does it not?

14      A    Yes, it does.

15      Q    Identifies that address as being Morton Grove, 

16  Illinois; is that correct?

17      A    8700 Waukegan Road; is that what you said?

18      Q    In Morton Grove, Illinois; is that what you said?

19      A    Yes, that is correct.

20      Q    So despite knowing IFC owned the rights to the 

21  lease, when you had a complaint about the lease in June of 

22  2004, you sent that letter directly to NorVergence rather 

23  than IFC; isn't that correct?

24      A    That is correct.

25      Q    And you didn't send any correspondence directly 
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 1  to IFC, did you?

 2      A    I don't believe I did.

 3      Q    And that's because you knew, Mr. Anderson, that 

 4  to the extent services were to be provided to you, that that 

 5  obligation belonged to NorVergence only; is that correct?

 6      A    Yes.

 7      Q    I'm going to show you what's marked as 

 8  Plaintiff's Exhibit No. 11.  Do you see that document?

 9      A    Yes, I do.

10      Q    It's signed at the bottom there.  Is that your 

11  signature?

12      A    Yes, it is.

13               MR. DARCY:  Your Honor, I'd ask that 

14  Plaintiff's Exhibit No. 11 be admitted into evidence.

15               MR. TRUSEVICH:  No objection.

16               THE COURT:  Admitted.

17      Q    (By Mr. Darcy) This document purports to be a 

18  services application; is that correct?

19      A    Uh, yes.

20      Q    And it's from Specialty Optical Systems to 

21  NorVergence; is that correct?

22      A    From Specialty Optical to NorVergence.

23      Q    Yeah, it's an application to NorVergence from -- 

24      A    Okay.  Yes.

25      Q    Okay.  And if you look down in the middle of the 
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 1  page, it says "if approved and mutual consent is given, 

 2  NorVergence agrees to"?

 3      A    Yes, I see that.

 4      Q    And then it says a number of services, for 

 5  example, No. 1 says "coordinate and enable carrier mutual 

 6  voice as unlimited data with T-1 internet access for $79.60 

 7  per month for one T-1 for a 60-month term."  Do you see 

 8  that?

 9      A    Yes, I do.

10      Q    And following that, there are a series of 

11  additional charges, do you see that?

12      A    Yes, I do.

13      Q    And those are services that Specialty Optical 

14  procured from NorVergence; isn't that correct?

15      A    Yes.

16      Q    Those services are not cross referenced anywhere 

17  in the lease that is Exhibit 1, are they?

18      A    I don't think they are, no.

19      Q    And it's those services that you didn't get -- 

20  when I say you, I mean Specialty Optical, didn't get after 

21  NorVergence filed bankruptcy; isn't that correct?

22      A    It's the service that I didn't get that what?  

23      Q    That you did not get after NorVergence filed 

24  bankruptcy; isn't that correct?

25      A    I don't know if I didn't get them before or after 
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 1  they filed bankruptcy.  They're the services I did not get 

 2  from NorVergence.

 3      Q    You did not get them ever, did you?

 4      A    Ever, that's correct.

 5               MR. DARCY:  Just for the record, Your Honor, 

 6  it was an involuntary bankruptcy just to clarify.

 7               THE COURT:  Are you testifying?

 8               MR. DARCY:  I'll try not to, as much as I 

 9  want to.

10      Q    (By Mr. Darcy) Mr. Anderson, if I can direct your 

11  attention again to actually Defendant's Exhibit No. 1.  If 

12  you'd turn to the second page.  

13      A    Okay.

14      Q    In the paragraph that starts "rent/term of 

15  rental."  Do you see that paragraph?

16      A    Yes.

17      Q    The second sentence there says "your acceptance 

18  of the equipment will be conclusively and irrevocably 

19  established upon your receipt by us of your confirmation 

20  verbal or written with such acceptance."  Do you see that?

21      A    Yes, I do.

22      Q    Okay.  And you, in fact, signed a delivery and 

23  acceptance receipt; isn't that correct?

24      A    Yes.

25      Q    And that delivery and acceptance receipt is 
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 1  Plaintiff's Exhibit No. 2; is that correct?

 2      A    Yes, it is.

 3      Q    Okay.  And in that delivery and acceptance 

 4  receipt, you stated there are no side agreements or 

 5  cancellation clauses given outside the equipment rental 

 6  agreement.  Do you see that?

 7      A    Yes.

 8      Q    And you've previously testified that it was your 

 9  understanding that the services that were set forth in 

10  Plaintiff's Exhibit No. 11 were not included in the 

11  equipment rental agreements; is that correct.

12               MR. TRUSEVICH:  Objection.  That 

13  mischaracterizes his testimony, Your Honor.

14               MR. DARCY:  That's what he testified.

15               MR. TRUSEVICH:  That's not what he testified 

16  to.

17               THE COURT:  The Court remembers the evidence, 

18  but I'm going to let him answer that again.  

19      A    Would you ask the question again, please?  

20               THE COURT:  You may proceed.  It's not like 

21  it's a jury trial.  Anyway, go ahead.

22      Q    (By Mr. Darcy) To back up, we were looking at 

23  Plaintiff's Exhibit No. 2, which is the delivery and 

24  acceptance receipt.  In fact, you represented that there 

25  were no side agreements or cancellation clauses given 
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 1  outside the equipment rental agreement; is that correct?

 2      A    Correct.

 3      Q    And just so we're absolutely clear, you 

 4  previously testified that the services that you -- that 

 5  Specialty Optical contracted for in Exhibit No. 11 were not 

 6  part of the equipment rental agreement; is that correct?  

 7               MR. TRUSEVICH:  And I again, same objection.  

 8  Mischaracterizes the previous testimony.

 9               THE COURT:  Sustained.  But you can ask him 

10  that.  That's not what he testified to exactly.

11               MR. DARCY:  I understand.

12               THE COURT:  Not quite.

13               MR. DARCY:  I understand.

14      Q    (By Mr. Darcy) You agree, Mr. Anderson, that 

15  there is no mention or reference to services as being part 

16  of consideration for the equipment rental agreement within 

17  the terms of the equipment rental agreement; is that 

18  correct?

19      A    No.

20      Q    Okay.  

21      A    I'm not sure I understand.  You're speaking very 

22  softly.  I'm sorry.

23               MR. HOLLINGSWORTH:  Maybe my hearing.  I can 

24  barely hear you.

25               THE WITNESS:  Please try to speak up.  It's 
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 1  difficult.  I'm not sure I understand the questions 

 2  correctly sometimes.

 3               THE COURT:  Well, he doesn't have the Texas 

 4  twang.  Go ahead.

 5      Q    (By Mr. Darcy) Let me move down to on the 

 6  delivery and acceptance certificate to the second paragraph, 

 7  Mr. Anderson.  See the last sentence there?  Can you read 

 8  that for the Court?

 9      A    Well, it says, facsimile of this signed delivery 

10  and acceptance certificate may be deemed the original copy 

11  by renter?

12      Q    No, the second sentence before that, "I was not 

13  induced?"  

14      A    "I was not induced to sign this by any assurances 

15  of the renter or anyone else."

16      Q    Okay.  And if you go back to the first paragraph, 

17  it says there are no side agreements or cancellation clauses 

18  given outside the equipment rental agreement.  Do you see 

19  that language?

20      A    Yes, I do.

21      Q    And if you look at the equipment rental 

22  agreement -- 

23               THE COURT:  What exhibit are you looking at?

24               MR. DARCY:  I'm sorry.

25               THE WITNESS:  He's still on No. 2.
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 1               THE COURT:  He's on 2?  Okay.

 2      Q    (By Mr. Darcy) If you look at the equipment 

 3  rental agreement, which is Defendant's Exhibit No. 1 --

 4               THE COURT:  I see.

 5      Q    (By Mr. Darcy) Do you see anywhere in that 

 6  agreement that it says NorVergence will provide services to 

 7  Specialty Optical?

 8      A    No.

 9      Q    Can I direct your attention again to Defendant's 

10  Exhibit 1, the second page, the paragraph called, use of 

11  maintenance and installation.  Do you see that paragraph?

12      A    Yes, I do.

13      Q    Can you read that to yourself?

14      A    The whole paragraph?  

15      Q    Yes.  

16      A    Okay.  I can barely read it.

17      Q    Would you like me to read it to you?

18      A    No, I'll try to get to it.  Let's see if this 

19  helps.  "You're responsible for protecting the equipment 

20  from damage except for ordinary wear and tear and from any 

21  other kind of loss while you have the equipment.  If the 

22  equipment is damaged or lost, you agree to continue to pay 

23  rent.  You will not remove the equipment from the equipment 

24  location without our advanced written consent.  You will 

25  give us reasonable access to the equipment location so that 
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 1  we can check the equipment's existence, condition and proper 

 2  maintenance.  You will use the equipment in the manner for 

 3  which it was intended, as required by all applicable manuals 

 4  and instructions and keep it eligible for any manufacturer's 

 5  certification and/or standard, full service maintenance 

 6  contract.  At your own cost and expense, you will keep the 

 7  equipment in good repair, condition and working order, 

 8  ordinary wear and tear excepted.  All replacement parts and 

 9  repairs will become our property.  You will not make any 

10  permanent alterations to the equipment."  

11      Q    Is it your understanding that paragraph means 

12  that Specialty Optical agrees not to use the equipment for a 

13  purpose for which the equipment was not intended?

14      A    I thought you were going to say did I agree not 

15  to use the equipment.  Yes, I agree not to use it for any 

16  purpose not intended.

17      Q    Okay.  And you agree, in other words the meaning 

18  of this paragraph is that the lessor doesn't want you using 

19  the equipment as a door stop or as a piece of wall art or 

20  something like that; is that correct?

21      A    Right.

22      Q    Okay.  

23      A    Yes.

24      Q    Do you see the paragraph that says your duty to 

25  make the rental payments is unconditional?
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 1      A    Yes, I do.

 2      Q    Okay.  Can you read that out loud?

 3      A    "Your duty to make the rental payments is 

 4  unconditional, despite equipment failure, damage, loss or 

 5  any other problem.  Renter is renting the equipment as is 

 6  without any warranties, express or implied."

 7               MR. TRUSEVICH:  Greg, slow down because she's 

 8  got to type everything.

 9               THE WITNESS:  I'm sorry.  

10      A    I think I ended with express or implied.

11      Q    Yes.  Go ahead.  

12      A    "Including warranties of merchantability or 

13  fitness for particular purpose in connection with this 

14  agreement.  If the equipment does not work as represented by 

15  the manufacturer or supplier, or if the manufacturer or 

16  supplier or any other person fails to provide service or 

17  maintenance, or if the equipment is unsatisfactory for any 

18  reason, you will make any such claim solely against the 

19  manufacturer or supplier or other person and will make no 

20  claim against us."

21      Q    Okay.  Isn't it your understanding that your 

22  obligation to pay under this contract is unconditional?  

23               MR. TRUSEVICH:  Objection, Your Honor.  

24      A    No.

25               MR. TRUSEVICH:  Calls for a legal conclusion.
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 1               THE COURT:  He already answered no, so.

 2               MR. TRUSEVICH:  In that case, I withdraw my 

 3  objection.

 4      Q    (By Mr. Darcy) I want to direct your attention to 

 5  the last paragraph there.  It says -- actually the last 

 6  sentence of the last paragraph.  It starts do you agree.  Do 

 7  you see that sentence?

 8      A    Yes, I do.

 9      Q    "No representation, guaranty or warranty by the 

10  renter or any other person is binding on any assignee, and 

11  no breach by rentor or any other person with will excuse 

12  your obligation to any assignee."  Do you see that language?

13      A    I do.

14      Q    So you understand from that language that 

15  Specialty Optical's payment obligations to NorVergence are 

16  unconditional?  

17               MR. TRUSEVICH:  Objection.  Calls for a legal 

18  conclusion.

19               MR. DARCY:  I'm asking him what his 

20  understanding is?

21               THE COURT:  He can answer if he knows.

22      A    My answer to that question is no.  

23      Q    (By Mr. Darcy) I'm sorry.  My counsel thinks I 

24  used the word NorVergence when I meant the word IFC.  Let me 

25  rephrase.  Do you understand that sentence to mean that your 
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 1  obligation to IFC is unconditional your payment obligation?

 2      A    No.

 3      Q    What in that sentence would lead you to the 

 4  contrary conclusion?

 5      A    It's not in that sentence.

 6      Q    Is there a condition in that sentence?

 7      A    No, there's not a condition in that sentence.

 8      Q    So what, in that phrasing, suggests to you that 

 9  the Specialty Optical's payment obligation is not 

10  unconditional?

11      A    There's nothing in that phrasing that suggests 

12  that.

13      Q    That it is unconditional?  I'm sorry.  I'm 

14  confused.

15               THE COURT:  Okay.  Well, now, you are asking 

16  for a legal conclusion, so.  You asked him for his 

17  understanding but now it's kind of going to legal 

18  conclusion.

19      Q    (By Mr. Darcy) I want to direct your attention to 

20  the assignment paragraph.  

21      A    I'm sorry.  Which paragraph?  

22      Q    The assignment paragraph on the left side about 

23  two thirds down?

24      A    Yes.

25      Q    The side of the page.  Do you see that paragraph?
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 1      A    Yes, I do.

 2      Q    See the sentence that begins "we may sell sign or 

 3  transfer all or any part of this rental or equipment?"

 4      A    I do.

 5      Q    Without notifying you?

 6      A    Yes, I do.

 7      Q    Do you see the sentence that says "the new owner 

 8  will have the same rights that we have but not our 

 9  obligations?"

10      A    Yes, I do.

11      Q    "You agree that you will not assert against the 

12  new owner any claims deferences or set offs that you have 

13  against us?"

14      A    I do.

15      Q    Are you aware that in this case you're asserting 

16  a revocation of acceptance difference?

17      A    Am I aware that what?  

18      Q    That Specialty Optical is asserting a revocation 

19  of acceptance difference?

20      A    I think I've been scammed so I think that this 

21  may not hold water.

22      Q    I'm saying you understand that Specialty Optical 

23  is asserting that difference?

24      A    Yes.

25      Q    And you agree that that's -- you agree of course 

                                                                      126

 1  that that's a defense, right?  

 2               MR. TRUSEVICH:  Objection, Your Honor.

 3               MR. DARCY:  That you're asserting.

 4               MR. TRUSEVICH:  Again, asking him for what 

 5  legal theories or legal conclusions are -- 

 6               THE COURT:  Sustained.  Yeah, we need to move 

 7  on.

 8               MR. DARCY:  All right.

 9      Q    (By Mr. Darcy) You said in April 2004 you signed 

10  a contract with Logix for a 24-month long distance service; 

11  is that correct?

12      A    Correct.

13      Q    And who did you use before Logix?

14      A    Logix.  I think they were the supplier for the 

15  previous either one or two years.  Prior to that, is that 

16  what you wanted to know?  

17      Q    Sure.  

18      A    I think it was SBC, was it SBC or Southwestern 

19  Bell whoever it was back then.  I don't recall.

20               THE COURT:  Now, off the record.

21               (Discussion off the record)

22               THE COURT:  Back on the record.

23      Q    (By Mr. Darcy) When you -- before you signed the 

24  contract with Logix, did you check out some other companies 

25  to see what deals they were offering?

                                                                      127

 1      A    Which contract with Logix, the first one or the 

 2  second one?  

 3      Q    The second one, the April 2004?

 4      A    Did I check out other companies at that time?  

 5      Q    Sure.  

 6      A    I think I did.

 7      Q    Do you remember, for example, who they might have 

 8  been?

 9      A    No.

10      Q    Would Verizon?

11      A    I have no idea.

12      Q    U.S. Cellular?

13      A    I doubt it.

14      Q    Vonage?

15      A    I don't know that Vonage existed then.

16      Q    But you recognize the name Verizon, for example?

17      A    I recognize the name.

18      Q    SBC, you recognize that name?

19      A    I'll let you know this is when I entered into my 

20  first contact with Logix if this is where you're going, I'd 

21  never heard of them before.

22      Q    But your understanding was there are a lot of 

23  companies out there offering telecom service?

24      A    Yes.

25      Q    And so it's fair to say that when NorVergence 
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 1  came to you, you had a choice in the marketplace to choose 

 2  another provider other than NorVergence for your long 

 3  distance service; is that correct?

 4      A    Yes.

 5      Q    And so you were not under -- when I say you, 

 6  Specialty Optical wasn't under any compulsion to sign this 

 7  equipment rental agreement, was it?

 8      A    No.

 9      Q    Yet you voluntarily signed it; is that correct?

10      A    Correct.

11      Q    I'll show you what's marked as Plaintiff's 

12  Exhibit No. 25.  It purports to be an IFC invoice, No. 

13  25163, dated July 15th, 2004.  Do you see that document?

14      A    Yes, I do.

15      Q    All right.  

16               MR. DARCY:  I believe the parties have 

17  stipulated it will be admitted.

18               MR. TRUSEVICH:  No objection.

19               THE COURT:  It's already in.

20               MR. DARCY:  That's what I thought.  Okay.

21      Q    (By Mr. Darcy) This is an invoice that you 

22  received from IFC; is that correct?

23      A    Yes, it is.

24      Q    And it's actually has the July payment on there; 

25  is that correct?
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 1      A    Yes.

 2      Q    And that would have been the first payment due 

 3  under the lease?

 4      A    Sorry, what's the question?  

 5      Q    That would have been the first payment due under 

 6  the lease; is that correct?

 7      A    It would appear so, from this, yes.

 8      Q    And just so we're clear, the total invoice amount 

 9  $588.53 is comprised of the rental amount of $543.67 plus 

10  the sales tax of $44.86; is that correct?

11      A    Yes.

12      Q    And Specialty Optical refused to pay that 

13  invoice; is that correct?

14      A    Correct.

15      Q    And, in fact, Specialty Optical then went out and 

16  filed this suit for declaratory judgment; is that correct, 

17  in August 2004?

18      A    In August, what year?  

19      Q    2004.  

20      A    I guess.  I think.

21      Q    And you were still working there at that time?

22      A    Yes, I was, in August 2004, yes.

23      Q    And you authorized the suit?

24      A    No.

25      Q    Who did?
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 1      A    Bill Petty.

 2      Q    Just so it's clear, it was your position you 

 3  weren't going to pay anything to IFC under the lease; is 

 4  that correct?

 5      A    Not without service.

 6      Q    Other than NorVergence's failure to provide 

 7  service, you're not alleging that NorVergence otherwise 

 8  defaulted, are you?

 9      A    No.

10      Q    You understand that NorVergence filed involuntary 

11  bankruptcy, or some creditors filed involuntary bankruptcy 

12  against NorVergence?

13      A    I understand that they filed bankruptcy.  I don't 

14  know what kind of bankruptcy they filed.

15      Q    And it's fair to say that Specialty Optical never 

16  filed a proof of claim in that bankruptcy?

17      A    Specialty Optical never did what?  

18      Q    Never filed a proof of claim in that bankruptcy?

19      A    I don't even know.  What's a proof of claim?  

20      Q    Did you ever file a claim for payment against 

21  NorVergence in their bankruptcy?

22      A    I don't know.  I wouldn't know that.

23      Q    You were the -- 

24      A    They didn't while I was there, no.

25      Q    And you were the general manager?
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 1      A    Correct.

 2      Q    And you managed the day-to-day operations of the 

 3  business?

 4      A    Correct.

 5      Q    And that would have fallen to you, would have 

 6  been your responsibility to do so?

 7      A    I wouldn't have done anything like that without 

 8  Bill Petty's approval.  Bill Petty would have approved 

 9  something like that if we were going to file a claim against 

10  anyone.

11      Q    Did you ever ask Bill Petty to file a proof of 

12  claim in the bankruptcy?

13      A    I don't think so, no.

14      Q    Did he ever ask you to file one?

15      A    No.

16      Q    Did anyone else?

17      A    No.

18               MR. DARCY:  No further questions, Your Honor.

19               THE COURT:  Redirect?  

20               MR. TRUSEVICH:  Briefly, Your Honor.

21                 REDIRECT EXAMINATION

22  BY MR. TRUSEVICH:

23      Q    Sir, look at what's been admitted into evidence 

24  as Plaintiff's Exhibit 25 that counsel just asked you about?

25      A    Yes.
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 1      Q    Remember the invoice that counsel asked you 

 2  about?

 3      A    Yes.

 4      Q    We'll get to what -- and do you recall that the 

 5  defense counsel asked you about, was service in that 

 6  agreement or were any representations made in the 

 7  agreement?  Remember that?

 8      A    Yes.

 9      Q    Okay.  We'll get to what Abby talked about in 

10  just a second.  But what did they describe here under their 

11  description, what did IFC tell you or write under 

12  description for when they billed you?  See the description?

13      A    Yes.

14      Q    What did they type in out here?

15      A    Monthly rental phones.

16      Q    All right.  Did you ever receive any phones?

17      A    No.

18      Q    From them?

19      A    No.

20      Q    Do you have any idea what they're talking about 

21  here?

22      A    I just assumed I knew what it was, but I didn't 

23  know what that meant.

24      Q    Okay.  Well, just so we're clear on the record 

25  even though their own exhibit that they typed out here, IFC, 
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 1  it says "monthly rental phones," when I say phones, do you 

 2  know what I'm talking about?

 3      A    Sure, telephone.

 4      Q    Something you pick up, right?  Just so we're 

 5  clear on the record, did IFC or NorVergence ever provide 

 6  phones that you could use?  

 7      A    No.

 8      Q    So other than the box, is that it?

 9      A    That's correct.

10      Q    All right.  Let me ask you about Exhibit No. 11, 

11  what's been admitted into evidence as Plaintiff's Exhibit 

12  11.  Remember the defense counsel asking you about this 

13  exhibit?  

14               THE COURT:  I was hoping somebody would go 

15  back to eleven?

16      A    Yes.

17      Q    (By Mr. Trusevich) All right.  Sir, this is the 

18  issue I had in their questions for you.  Do you see it 

19  says -- look where my pointer is here.  See it?  See that?

20      A    Yes.

21      Q    What does that say?  What's the word after what?

22      A    Gateway.

23      Q    No, what's the word after what?

24      A    Oh, Matrix.

25      Q    Matrix solution are you applying for?
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 1      A    Yes.

 2      Q    And the next box says what's after what?  

 3      A    Matrix.

 4      Q    And that's all capitalized isn't it?

 5      A    Yes.

 6      Q    Service are you applying for.  

 7               THE COURT:  Wait a minute.  Oh, the Matrix in 

 8  the question is capitalized.

 9               MR. TRUSEVICH:  Right.  In the form on 

10  Plaintiff's Exhibit 11.

11               THE COURT:  I see it.

12      Q    (By Mr. Trusevich) Plaintiff's Exhibit 11 the 

13  word Matrix, M-a-t-r-i-x, is capitalized; do you see that?

14      A    Yes.

15      Q    I'm going to come back to that.  Let's look at 

16  the rental agreement that you signed that they say doesn't 

17  include service.  Looking at what's been admitted as 

18  Plaintiff's Exhibit 1.  Do you see Plaintiff's Exhibit 1, 

19  sir?  Quantity, one?

20      A    Yes, quantities:  One.

21      Q    What is that?

22      A    Matrix.

23      Q    Capital M-A-T-R-I-X with a TM next to it right?

24      A    Yes.

25      Q    Going back to Exhibit 11, Matrix, do you see 
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 1  that?

 2      A    Yes, I do.

 3      Q    Are those all the same?

 4      A    As far as I know, they are, yes.

 5      Q    All right.  And did you sign all these different 

 6  documents on the same day, April 29th?

 7      A    I believe I did.

 8      Q    And I wanted to clarify something that the 

 9  defense counsel asked you.  He asked you that you had never 

10  gotten a letter from Logix canceling your service, yet you 

11  went ahead and signed the rental agreement, Plaintiff's 

12  Exhibit 1.  Do you remember that?

13      A    Yes.

14      Q    Just so we're clear, because I think that's a 

15  little misleading, he asked you when you signed on April 

16  29th, '04, that when you signed on that day, you hadn't 

17  received a letter from Logix canceling your service.  Do you 

18  recall that question?

19      A    Yes.

20      Q    Tell the Court when did these guys, through 

21  NorVergence, make you that representation, that promise that 

22  you will only be obligated to us if we get you out of 

23  Logix?  Was it a month before this, a week before this, a 

24  day before this?

25      A    I'm sorry.  When did they make me the promise?  
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 1      Q    Yeah.  

 2      A    First time I met them.

 3      Q    And what day was that?  Look on the day you 

 4  signed at the bottom of Exhibit 1?

 5      A    April 29th.

 6      Q    All right.  So -- would Logix have even had time 

 7  to send you some kind of letter when you signed this?

 8      A    No.

 9               MR. DARCY:  Objection, Your Honor, as to what 

10  Logix would have been able to do.

11               THE COURT:  I'm sorry:  I can't hear you.  

12               MR. DARCY:  Objection to what Logix would 

13  have been able to do or would not have been able to do.

14               MR. TRUSEVICH:  I'll rephrase it.

15      Q    (By Mr. Trusevich) Sir, they've got these forms 

16  in front of you, these NorVergence people right?  We've gone 

17  through some of these forms and defense counsel asked you 

18  about some of these forms, right?  We know this was on April 

19  29th, right?

20      A    Yes.

21      Q    Okay.  When you've got these forms out in front 

22  of you and the NorVergence guys are there, right?

23      A    Right.

24      Q    Okay.  Did they make you these assurances and 

25  promises that day and, based on that, did you then sign 
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 1  these different documents?

 2      A    Yes.

 3      Q    All right.  So on Plaintiff's Exhibit 11, sir, 

 4  the one that says, uses the same terminology that capital 

 5  M-A-T-R-I-X, TM; do you see that?

 6      A    Yes.

 7      Q    In your mind, was there any difference between 

 8  the box and the service?

 9      A    No.

10               THE COURT:  What?  

11               MR. TRUSEVICH:  Judge, that's all I have.

12               THE COURT:  What is -- what Matrix TM 

13  solution are you applying for on Exhibit 11?  What does 

14  gateway mean to you, sir?  The box is checked gateway.  What 

15  is gateway?  

16               THE WITNESS:  I think of gateway as a box.  I 

17  think it's some sort of piece of equipment.

18               THE COURT:  And what Matrix TM service are 

19  you applying for?  

20               THE WITNESS:  All my 800 numbers for long 

21  distance.

22               THE COURT:  Okay.  So, when you signed a 

23  contract saying you wanted Matrix TM, okay, the solution is 

24  the box and the service is what you get and one Matrix TM is 

25  not differentiated as to what you get on Exhibit 1, right?  
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 1  At the time.  But I -- okay.  Let me ask a couple questions 

 2  to the attorneys.  On Exhibit 11, you've got "what Matrix TM 

 3  solution are you applying for," what Matrix TM service are 

 4  you applying for?  The contract, equipment rental agreement 

 5  is one Matrix TM.  It doesn't say whether it's the solution 

 6  or the service.  I would imagine the solution is the 

 7  gateway, which is the equipment and the service is the 800 

 8  direct technology, but it doesn't say one way or the other 

 9  on that at the time he signed it.  

10               Now, here's the question.  I have some 

11  concerns about your side of the case as to that.  I have 

12  some concerns as to Plaintiff's side of the case on 

13  NorVergence agrees to coordinate and enable carrier Neutral 

14  Voice as unlimited data TM with TI, $79 per month.  If I 

15  were to add up the $79 per month that's in there, the $36 

16  for the coordinate and enable unlimited toll-free domestic 

17  calling, I can't tell what the number is on coordinate and 

18  enable free unlimited domestic U.S. calling for something.  

19  I can't read it.  I'd have to get a magnifying glass.  Does 

20  that become a part of the $543.67?  

21               MR. TRUSEVICH:  No, Your Honor.  I believe 

22  that that goes to the upgrades that the -- that it's -- what 

23  he testified to that the $543.67 is the box and the service, 

24  but then you can get upgrades.  That's even what they call 

25  it, NorVergence called it, that's Plaintiff's Exhibit 9, 
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 1  Your Honor.  They actually say your upgraded capabilities, 

 2  not your standard service that you're applying for.  What it 

 3  says is your upgraded capabilities, and then if you look in 

 4  the right hand column, $79, $36.  If you turn back to 

 5  Exhibit No. 11, I mean the one you were on.

 6               THE COURT:  I see those, yeah.

 7               MR. TRUSEVICH:  Exactly.  So what they call 

 8  them is upgraded capabilities include.  So it doesn't say 

 9  here's what your standard service will include.  I think 

10  what he testified to is the box and the service, and then 

11  you get -- you can have other upgraded capabilities if you 

12  choose to get this, like new internet access, looks like 

13  zero.

14               THE COURT:  Well -- 

15               MR. TRUSEVICH:  And so an upgrade is not 

16  standard service.

17               THE COURT:  All right.  Well, here's -- I see 

18  where it says monthly Matrix TM gateway rental payment on 

19  Exhibit 9, $543.67 with what you call upgrades, which is a 

20  new circuit facility.  And unlimited domestic 800 numbers.  

21  It would be $658.67.

22               MR. TRUSEVICH:  But the problem with that is, 

23  Your Honor, is if you look at eleven where you just saw 

24  that, where it says monthly Matrix gateway.  Do you see 

25  that?  
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 1               THE COURT:  Uh-huh.

 2               MR. TRUSEVICH:  Go to Exhibit eleven and they 

 3  tried to distance themselves on their cross.  Exhibit 11 is 

 4  totally separate than Exhibit 1.  But look what they have 

 5  check marked, what Matrix solution are you applying for, 

 6  gateway.  What Matrix solution services are you applying 

 7  for?  It's all in this same document on Exhibit 11.

 8               THE COURT:  Right.

 9               MR. TRUSEVICH:  Your Honor, again, it's tied 

10  one in the same.  They can't distance it because Matrix 

11  gateway is write listed in there, it's listed in Exhibit 9.  

12  I mean if there was no box, what Matrix solution gateway -- 

13  if gateway wasn't check marked or that box wasn't there, I 

14  could see how that I could distance themselves from that.  

15  But here it's the box and the service all on the same 

16  document signed on the same day.  It's also specifically 

17  stated in the first non-letterhead word, non-letterhead 

18  words after the this is a nonbinding application.

19               THE COURT:  Well, but -- 

20               MR. HOLLINGSWORTH:  Your Honor -- 

21               THE COURT:  The problem is on Exhibit 9, it 

22  shows zero for local phone, and it shows $693.76 for the 

23  current and then zero for the new after they sign the 

24  agreement.  So it says a hundred percent savings.  And on 

25  the new circuit facility cost on the upgrade for the $79, 
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 1  it's an 89.38 percent savings.  So they laid it out that 

 2  way.  So therefore one can only assume, since you get 

 3  additional for the unlimited domestic versus the existing 

 4  domestic that it would be included in the rental payment.  I 

 5  mean -- well, it's one -- it's certainly a -- 

 6               MR. DARCY:  Your Honor, there's another 

 7  document here that they haven't introduced to the Court 

 8  which I think will clarify this up.  It's their own exhibit.

 9               THE COURT:  Right now I see why they would 

10  think that it would all be included in the same application.

11               MR. DARCY:  There's two separate 

12  applications.  There's a hardware application which has the 

13  lease rental payment on it.  And then there's the services 

14  application.  

15               THE COURT:  Don't you see the ambiguity.  All 

16  those documents were signed at the same time.  Therefore 

17  parole evidence would include all of them.  Okay.  What are 

18  you saying?  Which one?  

19               MR. DARCY:  Your Honor, I can get us 

20  through -- 

21               THE COURT:  Which exhibit are you saying that 

22  they've not shown?  

23               MR. DARCY:  They're not showing you their own 

24  Exhibit No. 34, Plaintiff's Exhibit No. 34.  

25                 RECROSS-EXAMINATION

                                                                      142

 1  BY MR. DARCY:

 2      Q    Mr. Anderson, will you look at that?

 3      A    Yes, I'm looking at it.

 4      Q    You see that document purports to be a hardware 

 5  application?  

 6               THE COURT:  Thirty-four?

 7      A    Thirty-four?

 8      Q    (By Mr. Darcy) It's authenticated, but -- 

 9               THE COURT:  Well, you can't read off of it 

10  unless you let it in?  Are you going to offer it?  

11               MR. DARCY:  Yes, Your Honor, I offer it into 

12  evidence.

13               THE COURT:  Any objection on 34?  

14               MR. TRUSEVICH:  Well, yes, Your Honor, we 

15  object as to hearsay because we don't know who David Smith 

16  is.

17               MR. DARCY:  I'm sorry.  Thirty-four is the 

18  one I'm looking at that this hardware application.

19               MR. TRUSEVICH:  That's not 34.  This says 

20  some interview from David Smith.  I don't know which one 

21  that is.  Hold on a second.

22               MR. DARCY:  My mistake, Your Honor.  

23  Actually, it's -- 

24               MR. TRUSEVICH:  Well, hold on.  I don't know 

25  which one that is, Your Honor.
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 1               MR. DARCY:  It's 15.  I'm sorry.

 2               THE COURT:  Fifteen.

 3               MR. DARCY:  Yeah, it's 15, Your Honor.  My 

 4  mistake.

 5      Q    (By Mr. Darcy) Mr. Anderson, I'm sorry.  If you 

 6  could look at Plaintiff's Exhibit No. 15.

 7      A    Okay.  Yes, I'm looking at it.

 8               MR. TRUSEVICH:  We have no objection to this.

 9               THE COURT:  All right.  Fifteen's admitted.

10      Q    (By Mr. Darcy) Mr. Anderson, this purports to be 

11  a hardware application.  Purports to have your signature at 

12  the bottom.  Is that in fact your signature?  You have to 

13  say yes or no.

14               THE COURT:  It's already admitted?

15      A    Question again.

16      Q    (By Mr. Darcy) Is that your signature that 

17  appears at the bottom of that page?

18      A    Yes.  Yes, it is.

19      Q    Okay.  Do you see the sort of big box near the 

20  bottom of the I'd say two thirds of the way down the page, 

21  it says "if approved and mutual consent is given NorVergence 

22  agrees to," see that?  

23      A    Yes, I do.

24      Q    Submit for approval and equipment rental 

25  agreement for one quantity Matrix TM hardware solution at 
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 1  $543.67?

 2      A    Yes, I do.

 3      Q    And isn't it fair to say, Mr. Anderson, that this 

 4  is the application for the equipment rental agreement?

 5      A    Yeah, it says it's a hardware application, yes.

 6      Q    And then Exhibit No. 11 is the application for 

 7  the service agreement; is that correct?

 8      A    Yes.  

 9      Q    And you testified on re-examination, 

10  Mr. Anderson, make sure I characterize your testimony 

11  correctly, that the first time you ever talked to the guys 

12  from NorVergence was April 29th; is that correct?

13      A    I think what I said is I'm not sure that's the 

14  first time I talked to them, but that's obviously the day 

15  they came back.  I can't remember if I signed all these 

16  documents on the first day they came in.  I think it was -- 

17  I don't remember if it was the first day or if they came in 

18  once or twice.

19      Q    Okay.  That's the time when you understood them 

20  to make the representation to you that they could get you 

21  out of the Logix contract; is that correct?

22      A    They made that representation the first time I 

23  met with them, whatever date that was.

24               THE COURT:  Okay.  Hang on.

25               MR. TRUSEVICH:  Your Honor, I gave him the 
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 1  courtesy of asking a few questions.  I wasn't finished with 

 2  my examination.  I still had a document on the screen.  I 

 3  gave him the courtesy of -- he's saying I'll clear this up 

 4  with the witness, and you said go ahead, but I had a few 

 5  more questions that I wanted to finish.

 6               MR. DARCY:  I'm sorry.  I thought he passed 

 7  the witness, Your Honor.  I apologize.

 8               THE COURT:  All right.

 9                 REDIRECT EXAMINATION

10  BY MR. TRUSEVICH:

11      Q    Sir, what he just asked you about, the Exhibit 

12  15, the hardware application?

13      A    Yes.

14      Q    All right.  Let's look at that since he just got 

15  into that.  You see it says what?  Again, this is yet 

16  another document signed on the same day, correct, April 

17  29th?

18      A    Yes.

19      Q    What Matrix solution are you applying for?  It 

20  has gateway check marked there, right?

21      A    Yes.

22      Q    Then let's go back and look under what he says is 

23  the services agreement, which is Exhibit No. 11.  Is that 

24  same checkmark marked even on the services agreement, what 

25  Matrix solutions are you applying for, in the very same 
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 1  document?  See here?

 2      A    Yes.

 3      Q    So is that checkmark also in the same document?

 4      A    Yes.

 5      Q    And right under that box, what services are you 

 6  ay applying for; do you see that?

 7      A    Yes.

 8      Q    All right.  And then let me show you -- all 

 9  right.  Sir, if you can look at, turn to Plaintiff's Exhibit 

10  34.  I don't know if 34 is in evidence.  Let me check.  Do 

11  you recognize Exhibit 34?  

12               THE COURT:  Thirty-four is not in evidence.

13               MR. TRUSEVICH:  It's not in evidence?  

14               THE COURT:  Nope, I don't think.

15               MR. DARCY:  I was trying to get it in, Your 

16  Honor.

17               THE COURT:  It's not yet.

18      Q    (By Mr. Trusevich) I know what I had a question 

19  on.  Sir, going back to exhibit number -- I believe this is 

20  11.  This is still eleven with the box "what Matrix solution 

21  are you applying for, gateway."  Do you see that?

22      A    Yes.

23      Q    And it's checked -- by the way, did you checkmark 

24  that or did the NorVergence people checkmark that?

25      A    I believe NorVergence sales rep did.
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 1      Q    All right.  Then it says "if approved and mutual 

 2  consent is given," it says voice as unlimited data.  Do you 

 3  understand what that means?

 4      A    I think I do.

 5      Q    Is that some kind of voice mail or something 

 6  that's off the upgrade sheet on the other one?

 7      A    No, I think that's unlimited phone calls.

 8      Q    Okay.  And was that listed as an upgrade?

 9      A    I'd have to look at the other one to see.

10      Q    All right.  But when these documents are in front 

11  of you, I just want to make sure it's clear, did they tell 

12  you before you signed that, hey, we'll get you out of Logix 

13  so there's no obligation?

14      A    Yes, they did.  Well, again, the deal was they 

15  told me to sign all these documents, they weren't signing 

16  them that day.  They weren't executing anything.  They told 

17  me nothing would be executed, nothing would be binding 

18  unless they got me out of the Logix deal.

19      Q    All right.  And did you -- just as far as the 

20  time line, do you recall talking to them approximately ten 

21  days earlier on April 19th?

22      A    I don't recall.

23      Q    All right.  Well, if you did, do you remember -- 

24  would they -- do you recall talking to them prior to the 

25  29th?
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 1      A    I don't recall exactly the dates.

 2      Q    You may or may not have?

 3      A    I have a feeling that -- I think that I talked to 

 4  them once before.  They came with all the documents to sign.  

 5  I think they came in, told me they could get me out of that 

 6  and came back in put all these documents down.  They said we 

 7  think we can get you out of everything.  Sign all this 

 8  stuff.  It's not binding we'll see what happens.

 9      Q    As part of signing these signatures, did they say 

10  we need you to sign these so we can start the process of 

11  getting you out of Logix?

12      A    Yes.

13               MR. TRUSEVICH:  That's all the questions I 

14  have, Your Honor.  Pass the witness.

15               THE COURT:  I don't know what it is for you, 

16  recross or something.  I don't know at this point.

17               MR. DARCY:  Triple recross.

18               THE COURT:  Further questioning.

19                 RECROSS-EXAMINATION

20  BY MR. DARCY:

21      Q    If you could look at Plaintiff's Exhibit 15, 

22  please.  

23      A    Yes.

24      Q    Do you see in that second sentence in the first 

25  paragraph, beginning "the equipment rental agreement is 
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 1  nonbinding," that language that's in bold.  Do you see that 

 2  language?

 3      A    Yes.

 4      Q    Can you just read that for the Court?

 5      A    I'm sorry.  You were talking about the paragraph 

 6  that says?

 7      Q    "Equipment rental agreement is nonbinding."  

 8      A    "This is a nonbinding hardware agreement."  Am I 

 9  in the right place?  Got the bold print at the top?  

10      Q    Yes.  

11      A    "This is nonbinding hardware application to 

12  reserve voices as unlimited data high speed.  Final credit 

13  and approval."

14      Q    No, I want you to look at Plaintiff's 15?

15      A    Am I on the wrong one.

16      Q    Yes?

17      A    This is my Plaintiff's 15.

18      Q    It should say hardware application at the top?

19      A    Yes, it does.

20      Q    The second sentence "the equipment rental 

21  agreement is nonbinding."  

22      A    I'm sorry.  Yes.  "The equipment rental agreement 

23  is nonbinding until your application is approved for the 

24  Matrix hardware solution.  The system is mounted in your 

25  phone closet and delivery and acceptance is submitted."
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 1      Q    Keep going.  

 2      A    "If approval is granted and all parties agree to 

 3  move forward, we will fulfill our immediate savings 

 4  guarantee to you by issuing a monthly payment for the cost 

 5  reduction amount in your proposal while waiting for the 

 6  phone system vendor to connect all access facilities."

 7      Q    So it's fair to say then this hardware 

 8  application contemplates the execution of the equipment 

 9  rental agreement?

10      A    That it contemplates the execution?  

11      Q    Yes.  

12      A    Yes.

13      Q    Okay.  And then that box in the bottom that we 

14  discussed before, that references how much your monthly 

15  payment is going to be; is that correct?

16      A    $543.67.

17      Q    That's correct.  You see that language?

18      A    Yes.

19      Q    And so, by this document, you're applying for the 

20  equipment rental agreement; isn't that correct?  

21      A    I'm applying for the equipment in a rental 

22  agreement?  

23      Q    Equipment rental agreement; is that correct?

24      A    I signed a lot of documents trying to apply for 

25  hardware and service.  I -- you can split this one up if you 
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 1  want, I guess.

 2      Q    Okay.  But they're separate applications, 

 3  correct?  They're two separate documents?

 4      A    Yes.  

 5      Q    Exhibit 11, which is the service?

 6      A    Yes.

 7      Q    And Exhibit 15, which is the hardware 

 8  application?

 9      A    Yes.

10      Q    And you have Exhibit 1, which is the equipment 

11  rental agreement?

12      A    Yes.

13      Q    Separately, you submitted a credit application to 

14  NorVergence; isn't that correct?

15      A    I don't recall.  I would imagine I did.

16      Q    Sir, could you turn to Plaintiff's Exhibit No. 

17  1?  I'm sorry, 31?

18      A    Yes, I've got it.

19      Q    Okay.  And that's -- I just referenced a moment 

20  ago the credit application?

21      A    Yes, that's correct.

22      Q    And that's the credit application that Specialty 

23  Optical submitted to NorVergence; is that correct?

24      A    I suppose so, yes.

25      Q    And that's signed by you at the bottom?
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 1      A    Yes, it is.

 2               MR. DARCY:  Your Honor, I would ask that 

 3  Plaintiff's Exhibit 31 be admitted.

 4               THE COURT:  Any objection?  

 5               MR. TRUSEVICH:  No objection, Your Honor.

 6               THE COURT:  Admitted.  

 7      Q    (By Mr. Darcy) Sir, going back to the Exhibit 34, 

 8  which purports to be the letter regarding the interview.  Do 

 9  you see that document?

10      A    Yes, I do.

11      Q    And that references a conversation that you had 

12  with a NorVergence representative on April 12th; is that 

13  correct?

14      A    On what day?  I think you said 12th.  It says 

15  19th.

16      Q    That's right.  

17      A    Okay.

18      Q    Does that refresh your recollection that you had 

19  a conversation on that date?  

20      A    I'm sorry.  Does that do what?  

21      Q    Refresh your recollection that you had a 

22  conversation with NorVergence on that date?

23      A    Yeah, I guess I remember having a conversation.

24      Q    In that conversation, that's when they stated 

25  that they would get you out of your Logix contract; is that 
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 1  correct?

 2      A    No, I don't think they ever told me they would 

 3  get me out of the Logix contract.

 4      Q    So they said that they would try to get you out 

 5  of the Logix contract?

 6      A    They said that we would only move forward if they 

 7  got me out of the Logix contract.

 8      Q    But you went ahead and signed the rental 

 9  agreement even though -- 

10      A    They told me.

11      Q    Even though Logix itself had never confirmed to 

12  you that you were released from your -- 

13               MR. TRUSEVICH:  Objection.  Asked and 

14  answered for the third time.

15               THE COURT:  Sustained.

16               MR. DARCY:  I have no further questions.

17               THE COURT:  So, are you offering 34?  

18               MR. TRUSEVICH:  No, I objected on hearsay 

19  grounds, Your Honor.

20               THE COURT:  Oh.

21               MR. DARCY:  Thirty-four?  

22               THE COURT:  Well, he hadn't offered.  Are you 

23  offering?  

24               MR. DARCY:  Yeah, they've already 

25  authenticated 34.  They stipulated to authenticity.
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 1               THE COURT:  No, they didn't.

 2               MR. DARCY:  Yeah, they did.  

 3               THE COURT:  They actually did.

 4               MR. DARCY:  It's their exhibit.  So we 

 5  objected on relevance originally, but since you've allowed 

 6  in all this parole evidence, it's their exhibit.

 7               MR. TRUSEVICH:  Your Honor, I have no problem 

 8  because it gets into engineering and we can get into that.  

 9  I'll have some more questions.  So I withdraw my objection 

10  and go ahead and offer that.

11               THE COURT:  Okay.  Thirty-four is in.  I do 

12  have questions about 34.

13                 REDIRECT EXAMINATION

14  BY MR. TRUSEVICH:

15      Q    Sir, first of all, he asked you is there a 

16  separate agreement for this, separate agreement for this.  

17  Do you recall that?

18      A    Yes.

19      Q    On April 29th when the NorVergence had you 

20  signing and making all these promises, did you understand 

21  that the $543.67 included rental equipment and service?

22      A    Yes, I did.

23      Q    Let's look at the very document he just offered.

24               MR. DARCY:  I'm going to object to the extent 

25  that counsel is mischaracterizing the document.  It's an 
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 1  application.

 2               MR. TRUSEVICH:  What application?  

 3               MR. DARCY:  Not agreement.

 4               MR. TRUSEVICH:  Oh.

 5      Q    (By Mr. Trusevich) All right.  Here's the 

 6  document that he just offered -- 

 7               MR. DARCY:  Can we get a ruling on that, Your 

 8  Honor?  

 9               THE COURT:  He didn't answer it.  He's asking 

10  another question.  And I'm confused so.

11               MR. DARCY:  Okay.

12               THE COURT:  Okay.

13      Q    (By Mr. Trusevich) The applications, we'll use 

14  defense counsel's wording.  The application for hardware, at 

15  least that's what it said, right, gateway hardware was 

16  checked there and in the services agreement; do you recall 

17  that?

18      A    Yes.

19      Q    But when you signed that on April 29th was the 

20  $543.67 told to you that it included everything?

21      A    Right.  I didn't need a box.  I needed phone 

22  service.

23      Q    All right.  Here's this, the 19th when they're 

24  talking to you, looks like vice president of applications 

25  screening -- 
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 1               THE COURT:  What exhibit are you looking at?  

 2               MR. TRUSEVICH:  This is 34, the one they just 

 3  offered.

 4               THE COURT:  Okay.

 5               MR. TRUSEVICH:  It's admitted in evidence, 

 6  Plaintiff's exhibit.  

 7      Q    (By Mr. Trusevich) It says "please be advised 

 8  that due to the limited availability" caused from the what?

 9      A    "Caused from the engineering demand for unlimited 

10  calling facilities."

11      Q    Engineering demand for unlimited calling 

12  facilities.  Do you recall this in interview of 

13  qualification process for approval has been established; do 

14  you recall that?

15      A    Yes.

16      Q    In this interview that you had with this vice 

17  president of applicant screening, did he talk about this 

18  engineering or the box that they were going to sell you for 

19  service?

20      A    Sorry.  Did he talk about the what?  

21      Q    The box.  Whatever it was that their engineering 

22  demand, I mean, the telephone service, did you understand 

23  this to mean engineering that was such in great demand was 

24  for the service or did you think that this is some new 

25  technology that they engineered?  
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 1               MR. DARCY:  Objection, Your Honor.  He's 

 2  already asked and answered.  He said he didn't know.

 3               THE COURT:  I don't know the answer to this 

 4  one.  I'm confused by -- no one's talked about that sentence 

 5  in this, so overruled.

 6      Q    (By Mr. Trusevich) Sir, do you know?  Did that 

 7  ever come up that he -- did he sell it, we've got this great 

 8  new technology that could save you money?

 9      A    What he sold, he said could save me money.

10      Q    Did he ever talk about this engineering demand, 

11  what they're referencing in here engineering?

12      A    I'm sure I don't recall exactly what we talked 

13  about in that conversation but the gist was save money?

14               THE COURT:  What does unlimited calling 

15  facilities mean to you?  

16               MR. TRUSEVICH:  If you know?  

17               THE WITNESS:  Are you asking me a question?  

18               MR. TRUSEVICH:  She is.

19               THE COURT:  Yeah, I was asking you.

20               THE WITNESS:  I'm sorry.  What's the 

21  question?  

22               THE COURT:  What does unlimited calling 

23  facilities mean to you?  

24               THE WITNESS:  It was a flat rate quote, so it 

25  meant that all my long distance, my local, my internet 
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 1  access, it was unlimited.  Didn't matter how much I used, I 

 2  was going to pay the same fee, flat rate every month.

 3               THE COURT:  Okay.

 4               MR. TRUSEVICH:  That's all I have, Your 

 5  Honor.

 6               THE COURT:  Anything else?  

 7               MR. DARCY:  No, Your Honor.  

 8               THE COURT:  Are you sure?  

 9               MR. TRUSEVICH:  Your Honor, may this witness 

10  be excused?  

11               THE COURT:  He may be.

12               THE WITNESS:  Thank you.

13               THE COURT:  You may step down.

14               MR. TRUSEVICH:  Sorry.

15               THE WITNESS:  Must have been a bad day to be 

16  in Austin.  Can I leave this here?

17               THE COURT:  Oh, please.  Or Cayce will be 

18  running out the door after you.  Where are we?  

19               MR. TRUSEVICH:  How long can we go for, Your 

20  Honor?

21               THE COURT:  Well, I was trying to figure that 

22  one out.  

23               (Discussion off the record)

24               THE COURT:  Let's go in the afternoon, I 

25  would say about two o'clock.  We'll try.  Give me some 

                                                                      159

 1  leeway.  I'll do my best.

 2               MR. DAVENPORT:  Your Honor -- 

 3               THE COURT:  I'll try and be here ready to go.  

 4  I'll be coming and going again tomorrow some, too.  It's my 

 5  only two days like this.  

 6               MR. DAVENPORT:  Your Honor, with us -- taking 

 7  us into consideration with travel plans and stuff, 

 8  Mr. Estok, can we handle him at the beginning to possibly 

 9  get him to -- 

10               THE COURT:  Absolutely.  I want -- 

11               MR. DAVENPORT:  We may not need to do that, 

12  but that's something we'd like to have you consider until 

13  then.

14               MR. TRUSEVICH:  We'll -- 

15               THE COURT:  That's the leisure of a bench 

16  trial.  There's some good points and some bad points.  You 

17  have to mold around my schedule unlike a jury.  But then 

18  again, we can go out of order and stuff like that.

19               MR. TRUSEVICH:  Your Honor, if that's the 

20  case, could we break three minutes early and break for the 

21  day?  

22               THE COURT:  Why?  Yes, of course.  I think it 

23  would be difficult to start someone else now.

24               MR. TRUSEVICH:  Thank you, Your Honor, for 

25  accommodating us.
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 1               THE COURT:  You're welcome.

 2               (Recess taken)

 3      
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 1                     PROCEEDINGS

 2               THE COURT:  04-4187; Specialty Optical versus 

 3  IFC Credit Corp.  Back on the record.  Okay.  We're doing 

 4  everything out of order.  So who are we doing today?  

 5               MR. LOWNDS:  Your Honor, Plaintiff's going to 

 6  call IFC through its designated representative Mr. Estok.

 7               MR. DARCY:  Since he's our witness and it's 

 8  only a two witness trial, can we take him first?  

 9               THE COURT:  No.  If they want to call him -- 

10               MR. DARCY:  All right.

11               THE COURT:  Yeah.  No, we do small trials 

12  around here.  And, you know, they get to call whoever they 

13  want till they rest.  Come on up.  Did you have a good 

14  evening?  

15               MR. HOLLINGSWORTH:  He had to go buy a shirt 

16  last night.

17               THE COURT:  Well, it's nice.  Did I swear you 

18  in last night?  

19               THE WITNESS:  You did not, Your Honor.

20               THE COURT:  Raise your right hand.

21               (Witness sworn)

22               THE COURT:  Okay.  You may be seated.  The 

23  chair's bolted but the microphone moves.  

24               MR. LOWNDS:  Your Honor, do you have a set of 

25  the Plaintiff's Exhibits up there?  
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 1               THE COURT:  I do.  

 2               MR. LOWNDS:  I don't know if you have a set 

 3  of the Defendant's exhibits.

 4               THE COURT:  I have Plaintiffs through 45 and 

 5  I've got -- I started this stack yesterday.  I've got 

 6  Defendant's 1.  

 7               MR. HOLLINGSWORTH:  Your Honor, just to make 

 8  it easy, we put all the Defendant's exhibits in that 

 9  notebook there.

10               THE COURT:  Oh.  That will help.  Okay.  

11  Thank you.

12               MR. LOWNDS:  Your Honor, may I proceed?  

13               THE COURT:  You may with your microphone.

14                   MR. JOHN ESTOK,

15  having been first duly sworn, testified as follows:

16                  DIRECT EXAMINATION

17  BY MR. LOWNDS:

18      Q    Good afternoon, Mr. Estok?

19      A    Good afternoon.

20      Q    Sir, you are here as the corporate representative 

21  of IFC, correct?

22      A    Correct.

23      Q    What's your position?

24      A    Executive vice president.

25      Q    Are you also the chief financial officer?
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 1      A    I am not.  

 2      Q    Were you at one point the chief financial 

 3  officer?

 4      A    No, I have never been the chief financial 

 5  officer.

 6      Q    All right.  Sir, have you testified a number of 

 7  times on behalf of IFC regarding NorVergence?

 8      A    Yes, I've done four depositions, two of which 

 9  were done here in Texas a couple days ago.

10      Q    Have you ever testified in any court proceedings?

11      A    No.

12      Q    Now, I believe you have in connection with those 

13  depositions -- you've also testified in front of the Florida 

14  attorney general?

15      A    That was one deposition, yes.

16      Q    And you've testified in a couple of suits here in 

17  Texas, correct?

18      A    Couple days ago.

19      Q    Okay.  And I believe you noted at least in the 

20  case in Texas where you testified that IFC currently has 

21  between 500 and 550 lawsuits pending against various 

22  NorVergence customers?

23      A    Approximately, yes.

24      Q    Where y'all bought the leases from NorVergence?

25      A    Correct.
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 1      Q    And you're pursuing those lawsuits all around the 

 2  country?

 3      A    Yes.

 4      Q    Okay.  And let me try to just start by getting a 

 5  time line going so I fully understand the relationship 

 6  between NorVergence and IFC.  If I could get you to look 

 7  at -- I'll just use the Defendant's exhibit, Defendant's 

 8  Exhibit No. 13, please?

 9      A    Okay.

10      Q    First of all, tell me what Exhibit 13 is?

11      A    Exhibit 13 is a master program agreement between 

12  IFC credit and NorVergence.  It is dated October 10th, 2003.

13      Q    Now, IFC didn't buy any leases from NorVergence 

14  before the master program agreement was put into place, did 

15  it?

16      A    It's possible we bought a few, yes.

17      Q    Do you know, sir, whether IFC bought any leases 

18  from NorVergence before the master program agreement was put 

19  in place?

20      A    I do not know.

21      Q    All right.  Sir, as far as you know, you're not 

22  aware of any leases that were bought before the master 

23  program agreement was put in place, are you?

24      A    I don't know the answer to your question.

25      Q    All right.  You don't know whether you know?
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 1      A    No, I don't know if we bought any leases prior to 

 2  the execution of the master program agreement.

 3      Q    Okay.  Now, one of the things that this master -- 

 4  I want to go through some of the terms of the master program 

 5  agreement if you'll go through that with me?

 6      A    Sure.

 7      Q    One of the things that IFC said it was going to 

 8  do in the master program agreement was that it would conduct 

 9  its own credit analysis of the customers, correct?

10      A    Correct.

11      Q    And as part of that, what NorVergence would do 

12  would be to send the credit information that NorVergence 

13  received from the customer to IFC?

14      A    Correct.

15      Q    In fact, it was obligated to send all of the 

16  credit information to IFC, correct?

17      A    Correct.

18      Q    And the arrangement that was put in place was 

19  that IFC would not expect to receive its first payments on 

20  any leases that it bought for a period of 60 days after the 

21  lease was signed.  There was a 60-day period of time that 

22  was built in, correct?

23      A    Correct.

24      Q    Okay.  And, in fact, that's set out on the second 

25  page of this exhibit, this master program agreement or it 
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 1  recites that the assigned rental agreements may be written 

 2  to include 60 days with no payments by the customer, 

 3  correct?

 4      A    Correct.

 5      Q    All right, sir.  And so if we just base things on 

 6  what you know, you do know that at least after October 10, 

 7  2003 IFC started buying leases from NorVergence?

 8      A    Yes.

 9      Q    Okay.

10               MR. DARCY:  Your Honor, I just want to assert 

11  an objection for the record on the basis of relevance.  I 

12  mean that the parties have already stipulated that we had 

13  the assignment of this lease.

14               THE COURT:  You're going to have the put your 

15  microphone on because your voice does not carry.  Or else 

16  you're going to have to pretend you're a life guard and you 

17  have to talk 50 yards.  One or the other.  Take your pick.

18               MR. DARCY:  Your Honor, I just want to assert 

19  an objection.  The parties have already admitted that we 

20  took assignment of this lease.  So the issue of this 

21  testimony is relevance.  To the extent that they're 

22  introducing it to modify the terms of the lease is going to 

23  be barred by the parole evidence rule.  So I just want to 

24  make sure.

25               THE COURT:  I don't know where we're going.  
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 1  It's okay for now.

 2               MR. DARCY:  I need to make my record.

 3               THE COURT:  You don't know what the relevance 

 4  is.  I don't either, so I'm going to give them a little 

 5  leeway until I find out.  I would assume that it's going 

 6  somewhere.

 7               MR. DARCY:  Fair enough, Your Honor.

 8               THE COURT:  Okay.

 9      Q    (By Mr. Lownds) Mr. Estok, if we assume that at 

10  the very earliest, you bought leases, and when I say you, 

11  I'm referring to IFC, of course.  We assume that the 

12  earliest would have been some time in October of '03.  The 

13  soonest IFC would have gotten any payments from customers 

14  would have been some time into December or January of '04, 

15  December of '03 to January of '04?

16      A    That would be correct.

17      Q    Okay.  So first payment, I'll just put down 12/03 

18  to 1/04.  So, now, of course we're not talking in this case 

19  about Specialty Optical because that lease wasn't purchased 

20  at this time, right?

21      A    That's correct.

22      Q    But the earliest you would have gotten payments 

23  would have been in December of '03 to January of '04, 

24  correct?

25      A    That would be correct.
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 1      Q    And it's true, is it not, that starting in about 

 2  January of 2004, IFC started getting complaints from 

 3  customers that it was getting bills from IFC but not getting 

 4  any service from NorVergence.  Did you -- do you recall 

 5  testifying to that in the Florida case or the Florida, 

 6  before the Florida attorney general?

 7      A    I don't recall that specifically, no.

 8               MR. LOWNDS:  Your Honor, if I may approach 

 9  the witness?  

10               THE COURT:  You may.  

11      Q    (By Mr. Lownds) Unfortunately, I only have one 

12  copy of this.  Mr. Estok, I'm going to show you Page 94 out 

13  of your deposition before the Florida attorney general.  

14  That was sworn testimony, wasn't it, sir?

15      A    It was.  

16      Q    It's like the type of testimony you're giving 

17  today.  It was under oath, you raised your right hand and 

18  swore to tell the truth, didn't you?

19      A    I did.

20      Q    All right, sir.  Do you recall giving this 

21  testimony?  

22               MR. HOLLINGSWORTH:  Page and line number, 

23  please.

24               MR. LOWNDS:  Page 24.

25               THE COURT:  Why don't you let him read it to 
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 1  himself, that's the Baylor way.  Page and lines.

 2      Q    (By Mr. Lownds) Starting on Line 1, Page 94.

 3               THE COURT:  Right.  Remember how we did that 

 4  at Baylor?  It's so nice to have two Baylor attorneys in 

 5  here where they don't think I invented it.  

 6               THE WITNESS:  Could I just see the question?  

 7               THE COURT:  Why don't you do page so and so 

 8  through line so and so?

 9               THE WITNESS:  I just want to make sure I 

10  understand the question that was asked.

11               THE COURT:  What page and lines are we 

12  talking about for the record?  

13               MR. LOWNDS:  My question related to Page 94, 

14  Lines 1 through 9.  The witness is reading the preceding 

15  questions.  

16      A    Okay.  Yes, you're right.  I did testify that we 

17  started to have calls from customers in January.  I think it 

18  says or February 2004.  Is that what it says?  

19      Q    (By Mr. Lownds) Well, sir, let me let you read it 

20  again?

21      A    Yeah, I just --

22      Q    It doesn't say or, does it?  It says in the -- 

23      A    In the January/February time frame.  Okay.

24      Q    Yes, sir.  So in the January/February time frame, 

25  I believe what you testified to is that you started getting 
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 1  calls and letters.  Do you recall saying that?  Do you want 

 2  to look at it again?

 3      A    I'll look at it again.  I want to be -- I want to 

 4  be accurate on this.

 5      Q    Of course going back to Page 94, Line 1?

 6      A    You are correct, letters and phone calls.

 7      Q    So that we're clear, in January and February of 

 8  '04, IFC got letters and phone calls from customers, 

 9  correct?

10      A    Correct.

11      Q    And the gist of those calls was that they were 

12  getting bills from your company and not getting any service 

13  from NorVergence; is that correct?

14      A    Correct.

15      Q    And, sir, you knew -- let me back up.  So it's 

16  fair to say that almost as soon as the first payments were 

17  supposed to be coming due from the NorVergence customers to 

18  IFC, IFC started getting letters and phone calls from 

19  customers complaining that they weren't getting NorVergence 

20  service, correct?

21      A    That's my testimony.

22      Q    And you personally knew -- let me withdraw that.  

23  You knew that the boxes, those little Matrix boxes were 

24  totally worthless without service, correct?

25      A    They weren't -- they wouldn't be workable until 
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 1  they were connected, if that's what you mean by service, 

 2  then that's an affirmative answer.

 3      Q    Without a T-1 line, that's the high speed line, 

 4  correct?

 5      A    Uh-huh.

 6      Q    You have to say yes or no so that -- 

 7      A    I'm sorry, yes.

 8      Q    Without the T-1 line, the box would not have any 

 9  value to the customer as far as IFC understood, correct?

10      A    Correct.

11      Q    So as early as January of 2004, IFC knew it had 

12  customers who weren't getting service, correct?

13      A    Yes.

14      Q    It had customers who had gotten a box that had no 

15  value without service, correct?

16      A    Yes.

17      Q    And it knew it was sending out bills to these 

18  customers to pay for this work, this box without service, 

19  correct?

20      A    Yes.

21      Q    Now, sir, let's talk about the master program 

22  agreement a little bit more.  We talked about some of the 

23  things that it has in it.  Let's talk about what it doesn't 

24  have in it.  It doesn't contain any provision regarding what 

25  will happen if NorVergence files for bankruptcy, does it?
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 1      A    No.

 2      Q    There's nothing in this document that protects 

 3  IFC one way or the other if NorVergence files for 

 4  bankruptcy, right?

 5      A    Nothing in this document, no.

 6      Q    And that's because when IFC first entered into 

 7  this agreement with NorVergence, it didn't think that 

 8  NorVergence -- it thought it was a good, strong company and 

 9  it wasn't going to be filing for bankruptcy.  So there would 

10  be no reason to put that type of provision in here, correct?

11      A    Yes.

12      Q    By March 16th, 2004, IFC started getting a little 

13  more worried about this whole issue, didn't it?

14      A    No, I wouldn't say that.

15      Q    This master agreement, do you know what a 

16  holdback is, sir?

17      A    Yes.

18      Q    What's a holdback in IFC language?

19      A    A holdback would be funds due to a third party 

20  that are not provided and held back until some future point 

21  in time.  And then they would be released.

22      Q    Okay.  So, for example, if I have bought a lease 

23  from NorVergence for a $1,000 and you were doing a 25 

24  percent holdback, how much would the check be that you sent 

25  to NorVergence?
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 1      A    At the beginning?  

 2      Q    Yes, sir.  

 3      A    $750.

 4      Q    And then IFC would hold on to the other $250 

 5  until there was performance on the underlying lease, 

 6  correct?

 7      A    Yes.

 8      Q    All right.  The master program agreement doesn't 

 9  have anything in it about holdbacks, does it?

10      A    I'm sorry for the delay.  I wanted to make sure, 

11  no, there doesn't seem to be anything in there about 

12  holdbacks.

13      Q    All right, sir.  And you're pretty familiar with 

14  this document, this master agreement, aren't you?

15      A    I'm reasonably familiar with it, yes.

16      Q    All right.  Now, if you will, for me, please turn 

17  ten pages into the document.  The tenth page is the first 

18  amendment to it.  

19      A    Amendment agreement?  

20      Q    Yes, sir.  And what's the date of the amendment 

21  agreement?

22      A    March 16th, 2004.

23      Q    And when we talk about holdbacks, a holdback will 

24  protect IFC in the event of a customer default, correct?

25      A    As it relates to this agreement?  
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 1      Q    Yes, sir.  

 2      A    This holdback actually would protect us in the 

 3  context of the entire portfolio, not just for an individual 

 4  lease.

 5      Q    Yes, sir, but it's designed to protect IFC?

 6      A    It's designed to provide NorVergence with the 

 7  responsibility for the first ten percent of losses -- 

 8      Q    Right.  

 9      A    -- experienced in the portfolio as a whole.

10      Q    And who would get -- which side gets the benefit 

11  out of that?  IFC or NorVergence?

12      A    Well, mutual benefit.

13      Q    Okay.  So does IFC benefit by paying out less 

14  money initially and being secured so that if there's a 

15  default immediately, it isn't out of pocket a hundred 

16  percent?

17      A    Yes.

18      Q    Okay.  So there is some benefit to NorVergence?  

19  I mean to IFC?

20      A    To IFC, yeah.

21      Q    Through the holdbacks?

22      A    Uh-huh, yeah.

23      Q    In fact, you didn't even start doing the 

24  holdbacks when you thought NorVergence was a good, strong 

25  company, did you, in the master program agreement, the 
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 1  original one?

 2      A    Well, it was not in the master program agreement, 

 3  no.

 4      Q    Yes, sir.  That's when you thought it was a good, 

 5  strong company.  In March of '04, you've had three months of 

 6  letters and phone calls from customers complaining about no 

 7  services and bills on boxes, and you guys opted to protect 

 8  IFC, which you can't be faulted for.  And you had this 

 9  amendment agreement dated March 16, 2004, correct?

10      A    Yes.

11      Q    Now, sir, let's look at some of the provisions 

12  that you guys added as a result of this amendment agreement.  

13  First of all, if you look at just Paragraph 1, IFC will send 

14  NorVergence an aging lease receivable report, showing 

15  customers delinquencies on a monthly basis.  In the event 

16  that a customer delinquency reaches 59 days past due and IFC 

17  has provided NorVergence written or e-mail notice at least 

18  14 days prior to the 59-day delinquency, NorVergence will 

19  disable the delinquent customer's equipment, correct?

20      A    Yes.

21      Q    And so you added a provision where you would have 

22  the right to send NorVergence an aging receivable list and 

23  they would be required to put some pressure on the customers 

24  to start paying, correct?

25      A    Correct.
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 1      Q    That's because you were having troubles getting 

 2  payments, right?

 3      A    I wouldn't say that was the reason for this 

 4  agreement, no.

 5      Q    Were you having troubles getting payments from 

 6  customers?

 7      A    We had some delinquent accounts.  I don't know if 

 8  I'd call that trouble.

 9      Q    Well, you were having a higher than average -- 

10  the level of delinquency among these customers was much 

11  higher than your other customers for other vendors, correct?

12      A    I don't think I've testified to that, no.

13      Q    Well, whether you've testified to that or not?

14      A    No, I'm saying I don't think that's true.

15      Q    You're disagreeing with that?

16      A    I'm disagreeing with you on that.

17      Q    Fair enough.  Let's look at the second page, the 

18  second page you add the holdback provision?  

19      A    That's correct.

20      Q    We just talked about that the holdback was 

21  designed to protect IFC financially?  

22      A    Yes.

23      Q    All right.  And then if we go to the next page, 

24  Paragraph 6, you add a provision that says "in the event of 

25  a NorVergence insolvency event," an insolvency event is 
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 1  defined as the filing by or against NorVergence of a 

 2  petition for reorganization or liquidation under the 

 3  bankruptcy code, correct?

 4      A    Yes.

 5      Q    And so, although in the original agreement in 

 6  October of '03, you had nothing to protect you in the event 

 7  of a NorVergence bankruptcy, you now added a bankruptcy 

 8  protection provision, correct?

 9      A    Yes.

10               MR. DARCY:  Your Honor, asked and answered.

11      Q    (By Mr. Lownds) And so let me just note here you 

12  had holdbacks and bankruptcy provisions now, is that 

13  correct?

14      A    Yes.

15      Q    All right.  Now, let's turn to the last page of 

16  this exhibit.

17      A    Oops.  Is that the attachment to the amendment 

18  agreement?  

19      Q    That's the May '04 amendment?

20      A    Oh, the amendment of May '04, right.

21      Q    I want you to have that in front of you and we'll 

22  talk about that in just a second?

23      A    Okay.

24      Q    But before we get there, I want to go back to our 

25  time line, and in early -- in late April and early May, IFC 
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 1  was concerned enough about NorVergence's situation that it 

 2  wanted to stop funding new leases; is that correct, sir?

 3      A    I believe it was mid-May that we decided we would 

 4  stop funding new leases.

 5      Q    Let me direct your attention to Page 79, Line 13 

 6  through 17 of your deposition in front of the Florida 

 7  attorney general's office and see if that refreshes your 

 8  recollection.  

 9      A    Sure.  We're starting here?  

10      Q    Right here, sir.  That's your answer?

11      A    You're correct, that's what I testified to in 

12  Florida.

13      Q    And was that true?

14      A    Yeah, generally true.

15      Q    Okay.  

16      A    My recollection today is that it was maybe closer 

17  to the middle of May, but I don't think that's really -- I 

18  mean it could be correct.  We had to give them -- we wanted 

19  to give them some notice, so, yeah.  That's fine.  Let's 

20  leave it at late April, early May.

21      Q    So late April and early May, IFC wanted to stop 

22  funding NorVergence's leases, stop buying them, correct?

23      A    Provide notice that we would stop buying.

24      Q    And NorVergence came back to you and said, look, 

25  if you guys keep on buying our leases, we'll give you 
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 1  additional collateral to protect you more, correct?

 2      A    I believe that was in June.

 3      Q    Okay.  NorVergence came back to IFC and induced 

 4  IFC to continue buying leases by saying, we'll give you 

 5  additional collateral to protect you?

 6      A    They did.

 7      Q    Okay.  And you're saying that was in June that 

 8  that occurred?

 9      A    I believe that was early June, yes.

10      Q    Then to get our time line right, let's look at 

11  your May amendment, which is the last page of the exhibit 

12  that we have been looking at, which is Defendant's Exhibit 

13  13?

14      A    Uh-huh.

15      Q    And in this document, you increase the holdback, 

16  correct?

17      A    Yes.

18      Q    And the holdback is increased to 25 percent of 

19  the invoice cost, correct?

20      A    Yeah, the holdback would be an additional 25 

21  percent of the invoice cost.

22      Q    An additional 25 percent?

23      A    Over and above the credit holdbacks already in 

24  the amendment agreement.

25      Q    Okay.  So you added another 25 percent holdback?
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 1      A    Another layer of holdback, yes.

 2      Q    Okay.  And do you know the date that this was 

 3  signed?  The second amendment?

 4      A    I don't see an actual date other than May 2004.

 5      Q    And just so I get my time line right, May of '04, 

 6  the second amendment was signed adding an additional 25 

 7  percent layer of holdback, and in June of '04, NorVergence 

 8  came to you and said we'll offer you more collateral if you 

 9  keep buying our leases, correct?

10      A    Yes, sir.

11               MR. DARCY:  Your Honor, I'm going to object 

12  to relevance.  The assignment date is May 19th.  So anything 

13  that happened after May 19th is clearly irrelevant to what, 

14  to what we knew on May 19th, which is when we took 

15  assignment of this lease.

16               THE COURT:  Overruled.  It's still within a 

17  narrow enough time frame unless somebody picked up the phone 

18  that day.  I mean it's close.  It's very close.

19               MR. DARCY:  But how could anything that 

20  happened after the date of assignment affect what we knew on 

21  the date of assignment.

22               THE COURT:  Well, it would go to your 

23  knowledge.

24               MR. DARCY:  Right, but it occurred 

25  afterwards.

                                                                      24

 1               THE COURT:  Well, it's within a very close 

 2  time frame.  I can see why it might be relevant.  I don't 

 3  know yet.  We'll see.

 4               MR. LOWNDS:  It shows a steady pattern of 

 5  them increasing protection for themselves and their 

 6  knowledge of the declining financial condition.

 7               MR. DARCY:  Actually, Your Honor, that's not 

 8  his testimony, Your Honor.  He hasn't asked any of the 

 9  reasons for these amendments whatsoever.  He keeps 

10  characterizing them a certain way, but he hasn't asked.

11               THE COURT:  Well, then you can do cross-exam.

12               MR. LOWNDS:  And Your Honor can draw whatever 

13  inferences from these changes that Your Honor deems 

14  appropriate.

15      Q    (By Mr. Lownds) Now, along in this time frame in 

16  April, in the very end of April, Specialty Optical signed a 

17  lease with NorVergence, correct?

18      A    Yes.

19      Q    And I believe you told me yesterday that it was 

20  NorVergence, IFC's position that they didn't know about all 

21  this NorVergence fraud that was going on; is that the case?

22      A    Did I testify yesterday?  

23               MR. DARCY:  There's no testimony whatsoever 

24  that NorVergence engaged in fraud in this case.

25               MR. LOWNDS:  I'm asking a question.
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 1               MR. DARCY:  The only testimony so far in this 

 2  case is that they did not provide a time line to Specialty 

 3  Optical.  They did not put on any witnesses whatsoever to 

 4  testify what NorVergence or its employees knew at any time 

 5  in this case.  That's it.  

 6               MR. LOWNDS:  That's what I'm trying to do.  

 7  I'm asking the question.

 8               THE COURT:  Over -- king's X, time out.  

 9  Because I was still going back trying to figure out when the 

10  second amendment was.  So you kind of caught me off guard 

11  here.  Give me half a second to look at this and then I'll 

12  get back to you.  Give me just a second.  Where -- you've 

13  got May 4th second amendment.  First amendment, was that in 

14  this book?  

15               MR. LOWNDS:  Yes, Your Honor, the first 

16  amendment -- 

17               THE COURT:  I got that.

18               MR. LOWNDS:  -- is the tenth page into that 

19  exhibit, into Exhibit 13.

20               THE COURT:  Right.  That's the March one?  

21               MR. LOWNDS:  That's the March one.

22               THE COURT:  It says May.

23               MR. LOWNDS:  The May one is the very last 

24  page.

25               THE COURT:  Last page.  This writing is so 
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 1  tiny that -- okay.  That's what I was still puzzling over 

 2  when you all got into it.  I'm going wait, wait, wait.  Now 

 3  that I've figured out that -- oh, I see.  And you asked, you 

 4  said you told me yesterday it was NorVergence.  You're 

 5  right.  He didn't testify yesterday.

 6               MR. LOWNDS:  No, it wasn't in his testimony.  

 7  It was in a conversation that he and I had.

 8               THE COURT:  All right.  Well -- 

 9      Q    (By Mr. Lownds) Did you tell me that yesterday 

10  it -- 

11      A    Say that again.

12               THE COURT:  Okay.  So we're going to go back 

13  and rephrase.

14               MR. DARCY:  I'm sorry.  Is the lawyer going 

15  to testify in this case, Your Honor?  

16               MR. LOWNDS:  I'm asking a question.

17               THE COURT:  Okay.  Let me try and say this.  

18  Let's go back and clear that question up.  Because you 

19  objected and I'm going to sustain because he didn't testify 

20  yesterday that he's saying that's not what I was talking 

21  about.  So let's go back and you can re-ask the question.

22               THE WITNESS:  Okay.

23      Q    (By Mr. Lownds) Mr. Estok, did you tell me 

24  yesterday that it was IFC's position that it wasn't aware of 

25  all this fraudulent stuff as you put it -- 
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 1               MR. DARCY:  Your Honor -- 

 2      Q   (By Mr. Lownds) -- that NorVergence was engaging 

 3  in?  

 4               MR. DARCY:  Your Honor, objection.  Your 

 5  Honor, first of all, is counsel going to testify in this 

 6  case?  Is that what the implication of his question?  

 7               THE COURT:  Overruled.  He's asking him about 

 8  a conversation that -- 

 9               MR. HOLLINGSWORTH:  He's pulling it out of 

10  air.

11               MR. DARCY:  We had a settlement conference at 

12  the Judge's discretion.  He's taking a conversation with a 

13  client and bringing it into the Court and using it to cross-

14  examine a witness.

15               THE COURT:  That wasn't your original 

16  objection.

17               MR. DARCY:  I've got two objections.

18               THE COURT:  Your co-counsel just made that 

19  objection.  So I'm clueless what you all are talking about.  

20  If it was a settlement conference, then probably it can't 

21  come out.  So that was not -- so rephrase.

22               MR. LOWNDS:  I'm sorry, Your Honor.

23               THE COURT:  Just rephrase.  Let's start over.

24      Q    (By Mr. Lownds) Okay.  And I'm talking about 

25  factual statements, not anything as far as settlement offers 
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 1  one way or the other, sir.  Excluding any settlement 

 2  discussions from this, just the factual admissions that you 

 3  made, sir.

 4               MR. DARCY:  Your Honor, can I make an 

 5  objection for the record just to make the record.  Anything 

 6  that was said in that room is part of settlement 

 7  discussions.  They can't parcel it out.  You said this as a 

 8  fact representation and you said this as part of a 

 9  settlement discussion.  We would never ever sit down with 

10  these guys in a million years if we thought they were going 

11  to sit out here and start talking about what we said in the 

12  hearing yesterday.  This goes to the core of this case.  We 

13  got sandbagged yesterday with the disclosure.

14               MR. LOWNDS:  I object to the speaking 

15  objection.

16               THE COURT:  Sustained.

17               MR. LOWNDS:  Thank you, Your Honor.

18               MR. DARCY:  Your Honor, just for the record, 

19  Your Honor -- 

20               THE COURT:  No, I don't think you can get 

21  into factual statements made in a settlement conference.

22               MR. DARCY:  Thank you, Your Honor.

23               THE COURT:  But, you know, you didn't give me 

24  a chance to say anything.

25               MR. DARCY:  I apologize, Your Honor.  I got a 
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 1  little excited.

 2               THE COURT:  Yes, you did.

 3               MR. DARCY:  I apologize. 

 4               (Interruption)

 5               THE COURT:  All right.  I think we dealt with 

 6  your objection.  Next question.

 7               MR. DARCY:  Your Honor, just for the record, 

 8  we're going to move for a mistrial.  He's already poisoned 

 9  the trier of fact and revealed that fact to the Court.  It's 

10  completely improper.

11               THE COURT:  I don't know what fact we're 

12  talking about right now.

13               MR. DARCY:  Your Honor, it's in the record.  

14  He's asserted that our client made a representation about 

15  this whole transaction.

16               THE COURT:  I don't know what that 

17  representation is.

18               MR. DARCY:  Your Honor, it's already in the 

19  record.  There's a court reporter here.  It's already in the 

20  record.  How can you erase that from the record.  If you go 

21  back and look at the transcript, how is that not going to 

22  color the court?  It's completely improper and a violation 

23  of the rules of evidence and you're the trier of fact and 

24  now -- 

25               THE COURT:  There is no evidence in front of 
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 1  the Court.  I sustained your objection.  It's a bench trial.

 2               MR. HOLLINGSWORTH:  We need a ruling.  Even 

 3  in a bench trial, Judge, you know, in order for us -- 

 4               MR. LOWNDS:  Your Honor, one attorney at a 

 5  time.  Kelly needs to sit down.

 6               MR. HOLLINGSWORTH:  This doesn't relate to 

 7  the witness.  I'm not addressing the objection to the 

 8  evidence.  I'm addressing his motion -- I'm addressing his 

 9  motion for a mistrial.  A motion for a mistrial is 

10  appropriate even in a bench trial because the Court's the 

11  trier of fact, and the Court well understands that absent an 

12  adverse ruling, we can't appeal the issue.  We need a ruling 

13  on the motion for mistrial.  

14               THE COURT:  Overruled.

15               MR. LOWNDS:  Your Honor, I do object to 

16  counsel participating.  The rules are very clear that only 

17  one counsel -- 

18               MR. HOLLINGSWORTH:  Relating to a witness.  I 

19  did not address the witness or any of his testimony.

20               MR. LOWNDS:  One counsel at a time.

21               THE COURT:  Actually -- okay.  Too bad y'all 

22  didn't settle yesterday.  No, he -- your motion for 

23  mistrial, which backs up co-counsel's motion for mistrial 

24  all relates to what came out of -- 

25               MR. HOLLINGSWORTH:  Out of his mouth.  
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 1  Relates to what came out of counsel's mouth.

 2               THE COURT:  I don't think you really can do 

 3  that, but it is a bench trial so we'll move along.  So the 

 4  answer is denied.  The Court knows what's in evidence and 

 5  what it didn't allow into evidence.  And I want to see what 

 6  the follow-up question is anyway.

 7      Q    (By Mr. Lownds) Mr. Estok?

 8      A    Yes.

 9               MR. LOWNDS:  May I proceed, Your Honor?

10               THE COURT:  You may.

11      Q    (By Mr. Lownds) Mr. Estok, after all that 

12  commotion, let's move on to Defendant's Exhibit No. 6.  

13  Would you take that out, please?

14      A    Okay.

15      Q    Is that the assignment under which IFC bought the 

16  SOS lease?

17      A    Yes.

18      Q    So do you know whether that assignment, 

19  Defendant's Exhibit No. 6, was signed before or after the 

20  second amendment to the master agreement was signed where 

21  you increased your holdback by another 25 percent?

22      A    The -- the copy of that agreement that's in this 

23  book, your exhibit book, only has a May 2004 date on it.  I 

24  don't know if there's a other -- if there's another copy of 

25  this that actually has the date, the day filled in, it's not 
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 1  in front of me, here.  So I can't tell.

 2      Q    Let's try to figure out something.  

 3               MR. DARCY:  Counsel, you referred to 

 4  Defendant's Exhibit No. 6.

 5               MR. LOWNDS:  Right.  It's your Exhibit No. 6.

 6               MR. DARCY:  But he doesn't have the -- 

 7               THE WITNESS:  I have all the exhibits here.  

 8  Just point me in the right direction.  I have Defendant's 

 9  exhibits.  Yes, I'm looking at No. 6 right now, yeah.

10               MR. LOWNDS:  May I proceed, Your Honor?  

11               THE COURT:  You may.

12               MR. LOWNDS:  Thank you.

13      Q    (By Mr. Lownds) Let's talk about for a second, 

14  Mr. Estok, what was actually assigned by NorVergence to IFC.  

15  I guess it goes without saying you're very familiar with 

16  leases, correct?

17      A    Yes.

18      Q    And this was a lease, wasn't it?

19      A    A rental agreement.

20      Q    It was a lease, that's what you called it in your 

21  documents, isn't it?

22      A    I believe the document is a rental agreement and 

23  this is an assignment of a rental agreement.

24      Q    Is there a difference in your mind between a 

25  lease and a rental agreement?
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 1      A    Yes, there is.

 2      Q    What's your -- what's your belief of the 

 3  difference between the two?

 4      A    There usually isn't an option to purchase in a 

 5  rental agreement.

 6      Q    Okay.  Fair enough.  And in this case, there was 

 7  no option to purchase, was there?

 8      A    No.

 9      Q    Okay.  And in fact, it was contemplated that you, 

10  IFC, after the assignment, were the owner of this equipment, 

11  correct?

12      A    Yes.

13      Q    And it was contemplated that when the lease was 

14  over, the equipment would be returned to IFC, correct?

15      A    Not necessarily.

16      Q    Is that not what your agreement -- is that not 

17  what?

18      A    You're talking about the October 10th agreement.

19      Q    No, sir, I'm talking about the lease with -- 

20      A    With Specialty Optical?  

21      Q    -- Specialty Optical?

22      A    Okay.  Let me just understand your question.  

23  Could you repeat it, please?  

24      Q    Sure.  Why don't you just get out a copy of that 

25  lease?  It's Defendant's Exhibit No. 1.  
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 1      A    Okay.

 2      Q    Do you have Defendant's Exhibit No. 1 in front of 

 3  you now?

 4      A    I do.

 5      Q    If you would, sir, look at the paragraph that's 

 6  titled "return of equipment."  Do you see that?

 7      A    I do.

 8      Q    Are you familiar with this paragraph?

 9      A    I am.

10      Q    Does this provide for the return of the equipment 

11  if there is a default or the equipment is not purchased, 

12  which you said is not an option under this rental agreement?

13      A    Yes, that's what it says.

14      Q    And when it's returned, the idea was that you 

15  could rent it again to somebody, correct?

16      A    Yes.

17      Q    And, in fact, you know that your lawyers have 

18  represented that this piece of equipment, this box still had 

19  economic value, correct?

20      A    Yeah.

21      Q    All right, sir.  And in this case, that box, your 

22  lawyers have stipulated, was returned to you, wasn't it?

23      A    Yes.

24      Q    And it was returned to you in good condition, as 

25  your lawyers have stipulated?
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 1      A    Yes.

 2               MR. DARCY:  Your Honor, I just want to object 

 3  on relevance grounds.  I presume he's trying to go for some 

 4  sort of mitigation argument.  Everybody here knows 

 5  NorVergence is out of business.  He's already testified the 

 6  equipment can only be used in conjunction with the service.

 7               MR. LOWNDS:  Yesterday they took the position 

 8  that this equipment could be used with any -- 

 9               MR. DARCY:  If NorVergence was still in 

10  business.

11               MR. LOWNDS:  Object to the speaking 

12  objection.

13               THE COURT:  I overruled it.

14               MR. LOWNDS:  Thank you, Your Honor.  

15               THE COURT:  I know your objection was 

16  relevance.  I know.  It's just easier to go through some of 

17  the relevant stuff.  I would assume, since he's been around 

18  for a while, that he's going to tie it together, maybe.  

19  We'll see.  Now, I'm going to tell y'all something.  I am 

20  stone cold deaf in my right ear and so, as a result, if I'm 

21  reading, I don't hear you.  If I'm listening to you, I'm not 

22  reading.  And if two of you are talking at one time or three 

23  of you are talking at one time, I don't hear anything.  So 

24  and actually, it's my best asset.  Because the court 

25  reporter can only take down one person at a time, and so 
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 1  when you all are speaking real fast, if there's something 

 2  that you're objecting to, I may not have heard it at all.  

 3  So I was just going back just then to figure out what you 

 4  all were having the big dispute about a minute ago.  So I 

 5  figured it out now.  It was on the record.  But you need to 

 6  make sure to give everybody a fair turn and slow down the 

 7  pace just a little bit and make sure the other person's 

 8  finished talking.  Okay.

 9               MR. LOWNDS:  Thank you, Your Honor.

10               MR. DARCY:  Your Honor, in just the context 

11  of what you just said.  If that means now that you 

12  understand better -- 

13               THE COURT:  I do.

14               MR. DARCY:  -- why we filed a motion for 

15  mistrial, I'm renewing the motion.

16               THE COURT:  I know.  I'm overruling it 

17  though.  It's a bench trial.

18               MR. DARCY:  All right.

19               MR. LOWNDS:  Your Honor, may I approach the 

20  witness?  

21               THE COURT:  You may.

22      Q    (By Mr. Lownds) Mr. Estok, let me show you the 

23  IFC Credit Corporation trial brief that your lawyers filed 

24  on February 6th of 2006 with this court.  Have you seen this 

25  document before?  Don't lose my place.  
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 1      A    No.  Did I sign this?  

 2      Q    No, you didn't sign it.  

 3      A    Okay.  I may have seen it.  I don't remember.

 4      Q    Okay.  And these lawyers are certainly authorized 

 5  to file documents on behalf of IFC and make representations 

 6  to the Court on behalf of IFC, right?

 7      A    My understanding, that's true.

 8      Q    And if you would look, sir, on Page 27 of the 

 9  trial brief at the underlined section.  On Page 27, your 

10  lawyers represented to the court that Specialty failed to 

11  return the equipment, so it is not entitled to a credit for 

12  its value.  Do you see that language?

13      A    I do.

14      Q    That's a false statement to the Court, isn't it?

15      A    When was the equipment returned to us?  

16      Q    Sir, yesterday your attorneys stipulated and I 

17  think the record will bear it out that the equipment was not 

18  only returned but returned in good condition, and the UPS 

19  tracking information shows it was returned in August of '05.

20               MR. DARCY:  Your Honor, he -- 

21      Q    (By Mr. Lownds) Do you recall that?  

22               MR. DARCY:  Counsel's testifying now.  The 

23  tracking statement is not in evidence.  They returned it.  

24  And, Your Honor, if it pleases the Court, it was an 

25  oversight on counsel's part that we made that allegation in 
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 1  the brief.

 2               THE COURT:  Okay.

 3               MR. DARCY:  It's completely irrelevant.

 4               THE COURT:  Let's move along.

 5      Q    (By Mr. Lownds) Well, let's go back to this, 

 6  Mr. Estok?

 7      A    Sure.  Is this the same document?  

 8      Q    Sure?  

 9      A    Yeah.

10      Q    It says it failed to return the equipment.  So it 

11  is not entitled to a credit for its value, correct?  

12               THE COURT:  Right.  It's all right.  It's all 

13  right.

14      Q    (By Mr. Lownds) Right?

15      A    That's what it says.

16               THE COURT:  Okay.

17      Q    (By Mr. Lownds) Just a basic principle of logic.  

18  If it did return the equipment, it is entitled to a credit 

19  for the value of the equipment returned, correct?

20      A    Usually, yes.

21      Q    But you have no idea what this equipment is 

22  worth, do you?

23      A    No, I don't.  In fact, I don't think it's worth 

24  anything at this point.

25      Q    Well, you don't know, do you?  You're not an 
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 1  expert in value of -- 

 2      A    Actually, you're right.  I don't know.

 3      Q    All right, sir.  And anything you would say 

 4  regarding its value would be sheer speculation on your part; 

 5  isn't that right?

 6      A    Yes.

 7      Q    All right.  Let's look at the second page of 

 8  Exhibit No. 1, Defendant's Exhibit No. 1, and just so we're 

 9  clear, that second page of Exhibit No. 1 was on the backside 

10  of the lease that Specialty Optical signed, right?

11      A    Yes, it was.

12      Q    A couple of other things that I want to cover 

13  with you, sir, regarding the lease.  If you would, look at 

14  the redelivery of equipment and renewal paragraph that was 

15  on the backside of the Specialty Optical lease?

16      A    Okay.

17      Q    If the equipment was -- if the rental agreement 

18  was renewed, Specialty Optical would have to continue making 

19  payments.  It couldn't just get the equipment on renewal for 

20  free.  It would still have to make payments, right?

21      A    Yes.

22      Q    This is a -- are you familiar with the term true 

23  lease as used under the Uniform Commercial Code?  Do you 

24  know what that is?  

25               MR. DARCY:  Your Honor, objection to the 
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 1  extent that it calls for a legal conclusion.  It's the UCC 

 2  that defines -- 

 3               THE COURT:  He just asked if he understood.  

 4  Overruled.

 5      A    Only in a general basis.

 6      Q    (By Mr. Lownds) Okay.  To use your lawyer's 

 7  words, do you know what all this -- these are their words, 

 8  nonsense is that they've been talking about on Article IX 

 9  security issues when we're dealing with a true lease?

10      A    I'm not qualified to make that distinction.

11      Q    All right, sir.  Let's go back to your purchase 

12  of this lease?

13      A    This is, yes.

14      Q    I'm sorry.  This rental agreement?

15      A    Right.

16      Q    The Specialty Optical rental agreement that was 

17  purchased on May 18th of '04, correct; is that correct, sir?

18      A    Right, correct.

19      Q    And on that same day, if you'll look at 

20  Defendant's Exhibit No. 5, tell me when you have that in 

21  front of you?

22      A    Verbal audit report.

23               THE COURT:  There's no five for me.

24               MR. LOWNDS:  Your Honor doesn't have a 

25  Defendant's Exhibit 5 -- 
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 1               THE COURT:  No.

 2               MR. LOWNDS:  -- in your notebook.

 3               THE COURT:  Well, it could be in here, but 

 4  it's not under the tab of five.  What's it called?  

 5               MR. LOWNDS:  It's the Abby script.

 6               THE COURT:  Oh, well, that's in the other 

 7  book anyway, so.

 8               MR. TRUSEVICH:  It's Plaintiff's Exhibit 5, 

 9  Your Honor.

10               THE COURT:  Oh.

11               MR. LOWNDS:  I have it both under Plaintiff's 

12  Exhibit 5 and Defendant's Exhibit 5.

13               THE COURT:  I remember the script.

14      Q    (By Mr. Lownds) Mr. Estok, will you turn to 

15  Plaintiff's Exhibit 5, please?

16      A    I have it in front of me.

17      Q    You do?  Okay.  That's dated May 18th as well, 

18  the date that the Specialty Optical lease was assigned to 

19  IFC, correct?

20      A    Yes.

21      Q    And in this verbal audit.  And I won't re-trade 

22  old ground, Abby from IFC promises that the flat monthly 

23  cost is protected for a 60-month term producing the 

24  NorVergence savings that the customer was promised, correct?

25      A    She says that to the customer, yes.
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 1      Q    And was there any -- was this particular 

 2  confirmation script prepared by IFC?

 3      A    It was completed by IFC, is that what your 

 4  question is?  

 5      Q    Was the printed part prepared by IFC?

 6      A    The form?  

 7      Q    Yes.  

 8      A    The form was prepared by IFC and NorVergence 

 9  together.

10      Q    Working together?

11      A    On this form, yes.

12      Q    That's right.  They worked in conjunction with 

13  each other, correct, sir?

14      A    Correct, on -- 

15      Q    On this form?

16      A    On this form, yes.

17      Q    In fact, I see approved on all of NorVergence 

18  lease forms, didn't they?

19      A    You mean the rental agreements?  

20      Q    Yes.  

21      A    Yes, we reviewed and approved them.

22      Q    When you were sitting there with NorVergence 

23  working together preparing this script that you were going 

24  to read to customers -- 

25               MR. DARCY:  Your Honor, objection to the 
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 1  extent he's mischaracterizing the testimony to make it sound 

 2  like Mr. Estok is sitting down in NorVergence's office.

 3               MR. LOWNDS:  I've made it very clear when I 

 4  say you, I'm referring to the corporate entity because he's 

 5  the corporate representative.

 6               THE COURT:  Overruled.

 7               MR. LOWNDS:  May I proceed.

 8               THE COURT:  You may.

 9      Q    (By Mr. Lownds) Mr. Estok, when you, meaning IFC, 

10  were sitting down with NorVergence working together to 

11  prepare this script to read to customers, did y'all discuss 

12  disclosing the fact that you had increased your holdbacks 

13  from NorVergence?

14      A    No.

15      Q    Did you discuss whether to disclose that you had 

16  implemented a bankruptcy protection provision in March of 

17  '04 to protect IFC if NorVergence went bankrupt?  

18               MR. DARCY:  Your Honor, objection to the 

19  extent he hasn't established foundation that Mr. Estok has 

20  personal knowledge of what was discussed in any kind of 

21  meeting to establish what this script was going to be.

22               THE COURT:  Overruled.

23               MR. LOWNDS:  He's the corporate 

24  representative.

25      Q    (By Mr. Lownds) Did y'all discuss, meaning IFC, 
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 1  did IFC discuss with NorVergence disclosing to the customers 

 2  when it was working with NorVergence to prepare this script 

 3  to read to customers that the bankruptcy provisions had been 

 4  added to protect IFC in the event of NorVergence's 

 5  bankruptcy?

 6      A    No.

 7      Q    Did you disclose that IFC was wanting to stop 

 8  buying leases in the April to May time frame?  

 9               MR. DARCY:  Objection, Your Honor.  To the 

10  extent he's mischaracterized his testimony.  He didn't say 

11  that they wanted to stop buying leases.  He said that the 

12  portfolio had become too large for the size of company that 

13  they wanted.

14               MR. LOWNDS:  I wrote down exactly what he 

15  said when he said it.

16               MR. DARCY:  You said wanted to stop, 

17  Mr. Estok?  

18               MR. LOWNDS:  Your Honor, I'm going to object 

19  to counsel not only interrupting but he's starting to 

20  interrogate the witness during my examination.

21               MR. DARCY:  Your Honor, he said he wanted to 

22  give them notice.

23               THE COURT:  I'm not sure -- he didn't say 

24  that.  He didn't say what you're saying, and I can go back 

25  to see what he said regarding the other.  I'm going to go 
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 1  off the record for a minute.

 2               MR. DARCY:  Thank you.

 3               THE COURT:  Cayce.

 4               MR. DARCY:  Your Honor, off the record, our 

 5  recollection was that he said he wanted to put them on 

 6  notice that they didn't want to buy anymore leases.

 7               THE COURT:  Well, we're going to find out.

 8               (Discussion off the record)

 9               THE COURT:  All right.  You may proceed.

10      Q    (By Mr. Lownds) As of May 18th, when IFC bought 

11  my client's lease, a rental agreement as you want to call 

12  it, how many customer complaints had IFC received from 

13  NorVergence's customers that they weren't getting service?

14      A    I don't know the answer to that.

15      Q    More than a hundred?  

16      A    I don't know the answer to that.

17      Q    More than a thousand?

18      A    I don't know the answer to that.

19      Q    You bought, what, around a total of 700 leases?

20      A    Between seven and 800.  

21      Q    And your obligation with 550 of so of those 

22  lessees?

23      A    Correct.

24      Q    Now, your lawyer had talked about how much you 

25  guys paid for my client's lease.  Do you know how much was 
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 1  paid?

 2      A    I believe around $11,000.

 3      Q    All right, sir.  

 4      A    At that point in time.

 5      Q    Let's turn to -- well, let's make sure we're 

 6  clear.  

 7      A    Yeah.  

 8      Q    You never paid anymore than that?

 9      A    Oh, in the final analysis, we did not, no.

10      Q    All right, sir.  Let's turn to Exhibit No. 8, 

11  Defendant's Exhibit 8?

12      A    Correct.

13      Q    And that's an IFC Corporation document, correct?

14      A    Yes, it's a vendor check request.

15      Q    Okay.  And this is to request the check to buy 

16  Specialty, the Specialty Optical Systems lease, correct?

17      A    Yes.

18      Q    And it says -- it starts off check total 

19  $24,723.51, right?

20      A    Uh-huh, yes.

21      Q    But down there at the bottom, it shows that the 

22  actual amount was $11,743.67?

23      A    That is correct.

24      Q    That's less than half, right?

25      A    That is correct.
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 1      Q    So you were paying less than half of the value, 

 2  face value of the lease to buy that lease, right?

 3      A    Yes.

 4      Q    And, in fact, if you look at Defendant's Exhibit 

 5  No. 10, which if -- 

 6               MR. LOWNDS:  Your Honor, if I may approach 

 7  the witness?  

 8               THE COURT:  You may.

 9      Q    (By Mr. Lownds) You don't have that in your 

10  notebook because I just got a copy of it from your lawyers 

11  when we started trial.  But I'll show you that it's a 

12  FirstCorp check?

13      A    Uh-huh.

14      Q    Yes?

15      A    Yes, that's a FirstCorp check, yes.

16      Q    For the $11,000 to buy my client's lease?  

17      A    That's correct.

18      Q    And what's FirstCorp?

19      A    FirstCorp is a trade name.  It originally was 

20  used that FirstCorp corporation, that was acquired by IFC 

21  three years ago, and we still use the FirstCorp trade name 

22  in our business, so it's just a trade name for IFC Credit.

23      Q    In fact, you used to work at FirstCorp?

24      A    Absolutely.

25      Q    And you came over when it was bought, correct?
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 1      A    That is correct.

 2      Q    And if you'd look at Defendant's Exhibit No. 9 

 3  tell me when you have that in front of you?

 4      A    I do.  

 5      Q    Okay.  And that talks about a $6,180.88 holdback, 

 6  right?

 7      A    There are two of those, yes.

 8      Q    Right, holdback one and holdback two?

 9      A    Yes.

10      Q    And then the $618.09 is UNL.  What is that?

11      A    That's the ultimate net loss reserve that was 

12  detailed in the first amendment, the March amendment.

13      Q    And these are all amounts that IFC never paid to 

14  NorVergence?

15      A    They were all holdback amounts.

16      Q    Right.  And if there's a delinquency code up 

17  above it, do you see that box on the left?  It says 

18  delinquency code?  It's D-e-l-i-n-q.  I'm assuming that's 

19  delinquency.  

20               MR. LOWNDS:  Your Honor, may I approach the 

21  witness to show him?  

22               THE COURT:  You may.  

23      A    I'm having trouble just seeing where that is 

24  here.

25      Q    Right there?

                                                                      49

 1      A    Right here, yeah.

 2      Q    Yeah.

 3               THE COURT:  What Exhibit No?  

 4               MR. LOWNDS:  Pardon me.

 5               THE COURT:  Nine.

 6               MR. LOWNDS:  We're on Exhibit No. 9.

 7      Q    (By Mr. Lownds) Mr. Estok, what we've covered is 

 8  in the comment section, we've got three sets of holdbacks, 

 9  basically?

10      A    Yes.

11      Q    And those are amounts that were never paid, 

12  right, by IFC?

13      A    Yes.

14      Q    And by the way, FirstCorp is like just a division 

15  of IFC or -- 

16      A    Just a trade name.

17      Q    A DBA basically?

18      A    It's a DBA, yes.

19      Q    Of IFC?

20      A    Correct.

21      Q    And is that delinquency code is that what that 

22  stands for?

23      A    It is, but I have no idea what that means.

24      Q    You don't know what 10 percent or 20 million 

25  means?
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 1      A    No, this is a data sheet that's used for 

 2  inputting various data into the computer system.  That's a 

 3  default code of some sort.  I don't really know what it is.

 4      Q    All right, sir.  You would agree with me that if 

 5  IFC paid $11,743.67, that that's a true statement, correct?

 6      A    It is.

 7      Q    That a statement to the effect that it paid 

 8  $24,000 for this lease would be a false statement, right?

 9      A    Actually, we paid $11,000 on that date.  But the 

10  holdbacks ultimately would all go back to NorVergence.

11      Q    They never did -- they never did, did they?

12      A    No, they never did, but the intention was -- 

13      Q    They're in your pocket, aren't they?  They're in 

14  IFC's pocket, aren't they?  

15               MR. DARCY:  Objection.  Argumentative.

16               THE COURT:  Overruled.  It's cross-exam.

17      Q    (By Mr. Lownds) The holdbacks are in IFC's 

18  pocket, right?

19      A    Yes.

20      Q    They never went to NorVergence?

21      A    No.

22      Q    So if it's a true statement that IFC paid 

23  $11,743.67, then you would agree with me, just as a basic 

24  principle of logic, that it is a false statement to say that 

25  IFC paid $24,723.51, right?  That would be a false 
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 1  statement?

 2      A    I think the way you need to think about this is 

 3  that the amount of the invoice from NorVergence was -- 

 4               MR. LOWNDS:  Your Honor, could I ask for an 

 5  instruction to the witness to answer my question?

 6      A    Okay.  Fine.  

 7      Q    (By Mr. Lownds) It's a yes or no question.  

 8      A    Well, it requires an explanation.

 9               THE COURT:  Okay.

10               MR. LOWNDS:  Your Honor, I object to the 

11  non-responsiveness of the witness.  

12               THE COURT:  Well, he's saying he can't answer 

13  yes or no.  So I'm going to let him.  You may.

14               THE WITNESS:  May I proceed?  

15               THE COURT:  Proceed.  

16      A    The amount of the invoice from NorVergence was 

17  $24,723.51.  That was the basis of the lease.  That was how 

18  the lease payments were derived.  Therefore, our intention 

19  was to ultimately provide all that money to NorVergence.  We 

20  just didn't do it at the front end.  We only gave them 

21  $11,000 at the front end.

22      Q    (By Mr. Lownds) You're saying on the front end.  

23  You're implying that you did it on the back end, but you 

24  didn't do it on the back end, did you.

25      A    No, because of circumstances occurring after this 
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 1  deal was done.

 2      Q    Whatever the reason, you didn't do it, right?

 3      A    No.

 4               THE COURT:  The Court understands all this.  

 5  Let's move on.

 6      Q    (By Mr. Lownds) As of June of 2005, you certainly 

 7  knew that IFC knew that you didn't pay $24,000 for this 

 8  lease, right?  June of 2005?

 9      A    You mean May of 2004?  June of 2005?  

10      Q    June of 2005, you knew that you had not paid 

11  $24,000 for this lease, right?

12      A    Cash out, no.  It wasn't $24,000.

13      Q    Right.  Now, sir, do you know who Patrick 

14  Witowski is?

15      A    Yes, he's an IFC employee.

16      Q    He's a fairly high up officer?

17      A    He's an executive vice president.

18      Q    In fact, on the website, he's listed right on the 

19  first page with you as one of the senior executives, right?

20      A    I'm not sure that's a good thing or bad thing.

21      Q    It's just a fact?

22      A    It's just a fact.

23      Q    Right.  And are you aware that Mr. Witowski filed 

24  an affidavit in this lawsuit?

25      A    I am.
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 1      Q    And he filed it on the basis of personal 

 2  knowledge.  Have you seen his affidavit?

 3      A    I probably have.

 4               MR. LOWNDS:  Your Honor, may I provide a copy 

 5  of this to the witness?  

 6               THE COURT:  You may.

 7               MR. LOWNDS:  Your Honor, I'll provide a copy 

 8  of this to the Court as well.

 9      Q    (By Mr. Lownds) And Paragraph 2, Mr. Witowski 

10  says that he has personal knowledge of the facts stated in 

11  this affidavit, correct?

12      A    Correct.

13               MR. DARCY:  Your Honor, if you want he wanted 

14  to get a trial subpoena from Mr. Witowski, he could have 

15  done that.

16               THE COURT:  I can't hear you.

17               MR. DARCY:  Your Honor, I think he's using 

18  the affidavit for an improper purpose.  If he wanted 

19  Mr. Witowski here to testify, he could have served him with 

20  a trial subpoena.  He's asking Mr. Estok what Mr. Witowski 

21  knew.

22               MR. LOWNDS:  That's not at all what I'm 

23  asking.  

24               THE COURT:  He said he thinks he's seen it.  

25  That's what he just said, testified to.  I don't know where 
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 1  he's going, the first question is just whether or not it was 

 2  sworn to.

 3      Q    (By Mr. Lownds) Now, Mr. Estok, let me get you to 

 4  look at Page No. 5.

 5               THE COURT:  I kind of wish it was marked.

 6               MR. LOWNDS:  Well, we can mark it as an 

 7  exhibit.  Your Honor, I'll mark this as Plaintiff's Exhibit 

 8  No. 46.  And it is in the Court's file.  I'll offer it into 

 9  evidence as Plaintiff's Exhibit 46 and ask the Court to take 

10  judicial notice of it as a document in the Court's file.

11               THE COURT:  The Court will take judicial 

12  notice of what's in its file.

13      Q    (By Mr. Lownds) And Mr. Estok, you have 

14  Plaintiff's Exhibit 46 in front of you, the affidavit of 

15  Mr. Witowski.  Let me get you to turn to the fifth page.  

16      A    I'm there.

17      Q    Paragraph 22?

18      A    Yeah.

19      Q    Mr. Witowski says on June 8th of 2005, under 

20  oath, IFC took assignment of the agreement by paying the 

21  purchase price of $24,723.51 for the agreement.

22               MR. DARCY:  Your Honor, object.

23      Q    (By Mr. Lownds) Does it say that, sir?  

24               MR. DARCY:  Objection, Your Honor.  He's 

25  asking -- he's essentially asking what Mr. Witowski's 

                                                                      55

 1  understanding of the word paid was when he signed this 

 2  affidavit.

 3               THE COURT:  The Court understands that.

 4               MR. DARCY:  Okay.  But the point is he 

 5  doesn't have any knowledge.  

 6               THE COURT:  Did he say it or not?  It's a 

 7  simple question.  Overruled.

 8      Q    (By Mr. Lownds) Is that what he says on this 

 9  paragraph?

10      A    That's what he says.

11      Q    And do you know that this affidavit was submitted 

12  to the Court in connection with the summary judgment motion?

13      A    I didn't know that.

14      Q    Did you know that, sir?

15      A    No.

16      Q    Did you know that it was submitted to this Court?

17      A    Yes.

18      Q    And was done under oath by Mr. Witowski?

19      A    Yes.

20      Q    And this is a false statement, isn't it, sir, 

21  that Mr. Witowski is making to this Court under oath?  

22               MR. DARCY:  Objection.  Asked and answered.

23               THE COURT:  Sustained.

24               MR. LOWNDS:  Your Honor, although I'm not 

25  bickering with the Court's ruling, I'm not sure that I know 
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 1  what the answer to that question is by this witness.

 2               THE COURT:  Yeah, he had said that it was 

 3  there.

 4               MR. LOWNDS:  Well, he said it was there, but 

 5  he didn't say whether it was a true or false statement.  My 

 6  question was, was this a false statement under oath by 

 7  Mr. Witowski that IFC's presented to the Court?  

 8               MR. DARCY:  That objection was sustained.

 9               THE COURT:  What?

10               MR. DARCY:  You have sustained that 

11  objection.

12               THE COURT:  He's saying he hadn't answered it 

13  before.  I'll give him a little leeway.  I thought he had 

14  but maybe not.

15               MR. LOWNDS:  He might have.  I just don't 

16  recall the answer.

17      Q    (By Mr. Lownds) Mr. Estok, is this a false 

18  statement that your colleague is making to the Court under 

19  oath?  

20               MR. DARCY:  Your Honor, I want to renew that 

21  objection, because he's asking Mr. Estok what Mr. Witowski's 

22  knowledge of the word paid means when he filled out this 

23  affidavit.

24               MR. LOWNDS:  What his -- 

25               MR. DARCY:  What his intent was or what he 
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 1  believed that word to mean, he's not qualified to answer 

 2  that.

 3               THE COURT:  You know what, I'm going to 

 4  overrule.  He can answer it if he can or if he can't.  He's 

 5  able to answer that question.  And then there's always 

 6  cross-exam, so.  

 7      A    Why don't you repeat the question?  

 8      Q    (By Mr. Lownds) Sure.  Is it a false statement 

 9  that IFC took the assignment of the agreement by paying the 

10  purchase price of $24,723.51, because that amount was never 

11  paid?

12      A    I don't think it's a false statement, because I 

13  think we intended to pay the entire $24,723.51.

14      Q    I won't bicker with you, sir, but it doesn't say 

15  intended to pay.  It says by paying, doesn't it?

16      A    That's what it says.

17      Q    And that would be perjury, in other words, 

18  correct?

19      A    I wouldn't say that, no.

20               MR. DARCY:  Objection, Your Honor.

21               THE COURT:  He answered, let's sit down.

22               MR. LOWNDS:  May approach the witness, Your 

23  Honor?  

24               THE COURT:  He doesn't agree.  Isn't that the 

25  answer you want him to give.  Stay in your seat.  You may.
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 1               MR. LOWNDS:  Thank you, Your Honor.  

 2      Q    (By Mr. Lownds) Let me show you a trial brief 

 3  filed by your lawyers just a few days ago with the Court.  

 4  Page 18, do your lawyers say IFC will demonstrate that it 

 5  took assignment of the lease for value by paying 

 6  NorVergence, past tense, by paying NorVergence the purchase 

 7  price of $24,723.51 for the lease.  Do you see that?

 8      A    That's what it says.

 9      Q    That also is a false statement, this time by your 

10  lawyers to the Court, correct, sir?  

11      A    No, I don't think so.

12      Q    The truth is only $11,000 was paid, correct?

13      A    At the time the lease was initiated, yes.

14               THE COURT:  $11,743.67.

15      Q    (By Mr. Lownds) And to this day, that's the only 

16  amount that's been paid, correct?

17      A    Yes.

18      Q    Do you know what FPC Funding, Roman numeral, II, 

19  LLC is?

20      A    Yes, I do.

21      Q    What is that?

22      A    It is a company, a subsidiary of IFC Credit 

23  Corporation.  It's a company established to fund leases 

24  under a commercial paper program.  It's a separate entity 

25  set up for the purpose of financing these leases.
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 1      Q    It's a separate entity from IFC, correct?

 2      A    It's a subsidiary of IFC.

 3      Q    It's a separate legal entity?

 4      A    It is a separate legal entity, yes.

 5      Q    Let me get you to look at Exhibit 7?

 6      A    Is this in the Defendant's exhibits?  

 7      Q    I'm sorry, Defendant's Exhibit No. 7?

 8      A    I don't have a seven.

 9      Q    In your Defendant's Exhibits.  

10      A    Oh.  Hold on.  That's backward.  Here's seven.  

11  Got it.

12      Q    Okay.  Do you have Defendant's Exhibit 7 there?

13      A    I do.

14      Q    All right.  And Defendant's exhibit the first 

15  page is just like a cover sheet, right?

16      A    Yes.

17      Q    The second page, do you know who filed this?

18      A    IFC would have filed this.

19      Q    And this was filed with the Texas Secretary of 

20  State's office, correct?

21      A    Yes.

22      Q    And -- 

23               THE COURT:  Just a second.  

24               (Interruption)

25               THE COURT:  You may proceed.
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 1      Q    (By Mr. Lownds) Mr. Estok, Sub Point 3 on the 

 2  second page of Defendant's Exhibit 7 shows -- this is to 

 3  provide a security interest supposedly in the Specialty 

 4  Optical Systems lease of equipment, correct?

 5      A    Yes.

 6      Q    And who does it say owns that equipment and is 

 7  the secured party?

 8      A    The secured party is FPC Funding II LLC.

 9      Q    And it says down below, "the secured party named 

10  above, the lessor, and the debtor named above, lessee, 

11  intend and agree that the transaction under the lease 

12  constitutes a true lease of the property," which is the 

13  subject of the lease, correct?

14      A    That's what it says, yes.

15      Q    And the entity that you represented to the 

16  secretary of state for the State of Texas that owned that 

17  lease, that owned the equipment under the lease and was the 

18  lessor is FPC Funding II LLC, correct?

19      A    Yes.

20      Q    And are you aware of any assignment from FPC to 

21  IFC of this particular lease?  Have you seen one?

22      A    No, I don't think I have.

23      Q    Okay.  And you're not aware of any assignment, 

24  are you, sir?

25      A    No.
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 1      Q    Now, let's talk about the acceleration provisions 

 2  in this lease.  Okay.  This lease, I'm referring to the 

 3  Specialty Optical lease.  You can turn to Defendant's 

 4  Exhibit 1 if you'd like or Plaintiff's Exhibit 1.  They're 

 5  both the same.  Well, you're right.  They're not quite the 

 6  same.  But the provisions I'm talking about are the same.  

 7  Tell me when you have it.

 8      A    I have it here, yes.

 9      Q    Okay.  And are you familiar with the concept of 

10  notice of intention to accelerate?

11      A    Yes.

12      Q    That's where you tell a debtor you're delinquent 

13  and if you don't pay up, we're going to accelerate?

14      A    That's correct.

15      Q    And you're familiar with the concept of notice of 

16  acceleration, right?

17      A    Yes.

18      Q    That's where you tell the debtor, we've now 

19  accelerated your debt, you owe us everything, right?

20      A    Correct.

21      Q    Are you aware of any place in this document that 

22  waives either notice of intention to accelerate or notice of 

23  acceleration using those terms as our supreme court says you 

24  have to?  

25               MR. DARCY:  Your Honor, let me just object on 
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 1  relevance grounds.  Where he's going with this is assuming 

 2  that we didn't get notice.  And they sued us in August of 

 3  2004.  They repudiated the contract.  This is just a big 

 4  waste of time.

 5               MR. LOWNDS:  How could this not be relevant.  

 6  They have an obligation to accelerate properly or they can't 

 7  sue for the full debt.

 8               MR. DARCY:  Your Honor, they sued us?

 9               THE COURT:  Well, there is a counter claim, 

10  so overruled.

11      Q    (By Mr. Lownds) Are you aware of any waiver of 

12  notice of intention to accelerate?

13      A    I'm not aware of that, no.

14      Q    Now, sir, it also provides if you look down under 

15  default provision on the left side at the bottom, do you see 

16  that?

17      A    I do.

18      Q    It says "each of the following is a default under 

19  this rental."  It says, A, if you fail to pay any rental 

20  payment, or B you fail to perform any of your other 

21  obligations under this rental or in any other agreement with 

22  us or any of our affiliates and this failure continues for 

23  ten days after we have notified you of it, correct?

24      A    That's what it says.

25      Q    So the failure to do anything that's required of 
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 1  Specialty Optical under this lease can result in 

 2  acceleration, right?

 3      A    Yes.

 4      Q    And anything would include moving the equipment 

 5  from its original location, right?

 6      A    Yes.

 7      Q    Failing to verify the installation of the 

 8  equipment prior to commencement of use?  That could result 

 9  in acceleration?

10      A    I'm trying to find it, these terms.

11      Q    Sure.  It's under location and ownership of the 

12  equipment?

13      A    Okay.  Fine.  Okay.  Yes.

14      Q    Correct, sir?

15      A    Correct.

16      Q    Basically anything, whether the accelerated 

17  payments are a fair compensation to IFC for its actual 

18  damages or whether they're not, you're going to get the same 

19  amount of money once you accept that, right?  Acceleration 

20  is acceleration under this lease?

21      A    Yes.

22      Q    All right, sir.  Are you aware of where the 

23  ten-day cure letter is that is contemplated by the lease?

24      A    I'm not aware of where it is, no.

25      Q    Okay.  Have you ever seen one?
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 1      A    I can't say that I have.

 2      Q    Okay.  Let me get you to take a look at 

 3  Plaintiff's Exhibit No. 6 and let me know when you're there?

 4      A    Just federal trade commission?  

 5      Q    Yes.  

 6      A    Yeah.

 7               MR. LOWNDS:  And, Your Honor, tell me if you 

 8  have it.

 9               THE COURT:  I'm looking in the wrong place.  

10  Plaintiff's 6.

11               MR. LOWNDS:  Plaintiff's Exhibit No. 6.

12               THE COURT:  Got it.  This probably would have 

13  gone longer than 5:30 last night, right?  

14               MR. LOWNDS:  Probably.

15               MR. TRUSEVICH:  What?  

16               THE COURT:  I said, I think that this witness 

17  would have gone beyond 5:30 last night.  Okay.  You may 

18  proceed.

19               MR. LOWNDS:  All right.  Thank you, Your 

20  Honor.

21      Q    (By Mr. Lownds) If I could get you to turn to 

22  Page 4.  First of all, you're familiar with this FDC default 

23  judgment and order against NorVergence, correct?

24      A    I think I've seen it, yeah.

25      Q    And I just want to ask you whether certain 

                                                                      65

 1  aspects of this, whether you're familiar with the facts 

 2  recited in this.  If you'd turn to Page 4, please?

 3      A    Yes.

 4      Q    In Paragraph 8 on Page 4, if you drop down three 

 5  sentences, it says "most of the total payments," talking 

 6  about the leases of the NorVergence equipment, were 

 7  allocated to a rental agreement for a Matrix or Matrix or 

 8  similar product which were standard routers of firewalls 

 9  that cost between $200 and $1,550.  The total cost to the 

10  customer was $7,000 to $340,000 with an average cost of 

11  $29,291.  Now, have you -- 

12               MR. DARCY:  Your Honor, I'm going to object 

13  on relevance grounds, Your Honor.  I don't understand.  We 

14  weren't named as a Defendant with this lawsuit.  I'm not 

15  sure how it could possibly be relevant to us.

16               THE COURT:  I'm just overruling all relevance 

17  right now, because I'm just assuming he knows where he's 

18  going.  I don't know right now either.  But we'll see.

19      Q    (By Mr. Lownds) Are you familiar with the fact 

20  that the Matrix -- as you sit here today, are you familiar 

21  with the fact that these boxes -- well, do you know who 

22  actually made the boxes?  Who the actual manufacturer was?

23      A    I know now.

24      Q    Who was it?

25      A    It was ADTRAN.
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 1      Q    ADTRAN?

 2      A    Yeah, A-D-T-R-A-N, I think.

 3      Q    And as you sit here today, do you know that these 

 4  were basically standard routers that cost between $200 and 

 5  1500 if you went to ADTRAN to buy them?

 6      A    I don't know that that's a true statement.

 7      Q    Do you know what they cost if you went to ADTRAN 

 8  to buy them?

 9      A    I've never looked that up, no.

10      Q    Did you know whether or not the price of the 

11  rental agreement had anything to do with the cost of the 

12  equipment which was itself an incidental part of the 

13  promised services?

14      A    No.

15      Q    Do you know whether the rental agreements on 

16  their face purported to cover only the Matrix box, even 

17  though the rental agreement was incidental to the promised 

18  services?  Do you know whether that's -- 

19      A    My understanding is that the rental agreement 

20  covered only the equipment, the Matrix box.

21      Q    Is that your understanding as you sit here today?

22      A    Yeah.

23      Q    As you sit here today, do you know whether 

24  NorVergence engaged in a pattern of fraud against the 

25  customers?  
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 1               MR. DARCY:  Your Honor, objection again.  

 2  Relevance.  I mean we're talking about what happened on May 

 3  19th, 2004.  I mean what does it matter?  

 4               THE COURT:  Overruled.

 5               MR. DARCY:  What happened subsequent to 

 6  that?  

 7               THE COURT:  Overruled.

 8      Q    (By Mr. Lownds) As you sate here today, do you 

 9  know whether NorVergence engaged in a pattern of fraud?

10      A    I do not.

11      Q    Now, your company, I think you said, was a $100 

12  million company?

13      A    What I said was that our assets, the amount of 

14  assets on our own books is around $100 million.  That would 

15  be the aggregate value of the portfolio that we hold in our 

16  books.

17      Q    And with NorVergence, you had loaned as of June 

18  of 2004, you had bought up to $13 to $14 million worth of 

19  leases?

20      A    Fourteen.

21      Q    $14 million.  And you stopped doing business with 

22  NorVergence on June 15th, 2004, correct?

23      A    Approximately, yes.

24      Q    And that was prior to the bankruptcy?

25      A    Yes.
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 1      Q    So you didn't buy anymore leases after June 15, 

 2  2004, did you?

 3      A    That's an approximate date, but around that date, 

 4  yes, June 14th.

 5      Q    Now, you had previously or I should say your 

 6  lawyer had previously talked about alternate service being 

 7  provided, some other long distance carriers could use these 

 8  boxes, correct?

 9      A    Yes.

10      Q    And do you recall testifying a couple days ago in 

11  a deposition in another case here in Dallas, that you 

12  subsequently learned that it would cost about $600 per box 

13  to reprogram it if it could be, to make it even usable?  

14               MR. DARCY:  Your Honor, objection.  We 

15  reserved signature on that deposition.  We haven't seen it 

16  yet.  I know that counsel's been provided with a copy, but 

17  we haven't.  So the extent he's trying to characterize my 

18  client's testimony in some odd deposition.

19               THE COURT:  Well, he asked him if he 

20  remembers that, so he ought to know.  Overruled.

21      A    That's correct, but I -- you know, it requires a 

22  little explanation.

23      Q    (By Mr. Lownds) Now, at the time of the 

24  bankruptcy of NorVergence, NorVergence's service depended on 

25  its relationship with long distance carriers, right?
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 1      A    Yes.

 2      Q    And you guys, you hired a technical consultant to 

 3  do an analysis of NorVergence, after the bankruptcy was 

 4  filed?  

 5               MR. DARCY:  Your Honor, objection.  

 6  Foundation.  I don't think he's established any kind of 

 7  certain chronology of bankruptcy and or who this person is.  

 8  He's assuming a whole bunch of evidence and facts that he 

 9  hasn't established.

10               MR. LOWNDS:  I'm trying to establish them by 

11  asking the questions.

12               THE COURT:  Right.  Overruled.

13      Q    (By Mr. Lownds) Do you know when the bankruptcy 

14  was filed?

15      A    I'm thinking it's around June 30th of 2004.

16      Q    That's pretty close.  Now, did IFC hire a 

17  consultant to go in and look at the situation for 

18  NorVergence?

19      A    IFC, in conjunction with a number of other 

20  leasing companies, hired a consultant to go into 

21  NorVergence.

22      Q    And who was the carrier that NorVergence 

23  primarily relied on to provide phone service for the box?

24      A    Quest Communications.

25      Q    And Quest Communications, as of May or June of 

                                                                      70

 1  2004, was owed several million dollars by NorVergence.  

 2  NorVergence was delinquent back payments by several million 

 3  dollars, correct?

 4      A    Can't speak to me, but at the end of June, they 

 5  were owed four or five million dollars, yes.

 6      Q    And the cell provider was owed a million or two 

 7  million dollars, correct?

 8      A    Yeah, that's correct.

 9      Q    And so as of, certainly as of June, well, you 

10  don't know how many millions or hundreds of thousands of 

11  dollars a month NorVergence was running up in tabs with 

12  these carriers, do you?

13      A    I do not.

14               MR. DARCY:  I'm going to object again on 

15  relevance.  The assignment happened May 19th.  We're just 

16  trying to ad nauseam into NorVergence's, after the fact, 

17  demise.

18               THE COURT:  Overruled.

19      Q    (By Mr. Lownds) If NorVergence was in default to 

20  its carriers as of May 18th, and assume with me -- 

21               MR. DARCY:  Your Honor, objection he hasn't 

22  established that he knew that they were in default with 

23  their carriers as of that date.

24               MR. LOWNDS:  It's irrelevant.

25               THE COURT:  Well, let him finish asking his 
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 1  question.

 2      Q    (By Mr. Lownds) If you assume with me, sir, that 

 3  NorVergence was in default to its carriers, long distance 

 4  carriers as of May 18th, 2004, there was no way it could be 

 5  providing the services that it promised Specialty Optical?  

 6               MR. DARCY:  Your Honor, it's a hypothetical 

 7  question.

 8               THE COURT:  I'm going to let him ask that 

 9  question.

10               MR. DARCY:  He's stated the question now, 

11  Your Honor.  It's a hypothetical question.  If we assume.  

12  Nobody here -- we don't know.

13               THE COURT:  That's right.  Overruled.  Let's 

14  find out if we do know.  

15      A    I don't know about the end of May.  I only know 

16  about the end of June.

17      Q    (By Mr. Lownds) My question, sir, was if they 

18  were in default and if they weren't making payments, they 

19  couldn't provide -- NorVergence couldn't provide the service 

20  as promised, right?  

21               MR. DARCY:  Objection, Your Honor.

22               THE COURT:  Please let him finish this 

23  answer.  You've made two objections to the same question, 

24  and you're making the same objection.  I'm going to overrule 

25  it every time, so let him answer the question.  He can't 
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 1  remember the question so he has to ask it again.  I'll tell 

 2  you what we'll do.  We'll let you carry your objection so he 

 3  can remember the question after you've made your objection.  

 4  Considering it's been made and overruled, let him answer.

 5               MR. DARCY:  Thank you.

 6               THE COURT:  We're going to be here all day.  

 7      A    I'm sorry.  Could you repeat that one more time?  

 8               THE COURT:  See what I mean.

 9      Q    (By Mr. Lownds) Okay.  I think we've already 

10  discussed this, but I just want to tie it together.

11               THE COURT:  I'm going to ask the question at 

12  this point.  If you assume with me, sir, this is a repeat of 

13  his question, there's already an objection and a ruling on 

14  it now.  But the question was, if you assume with me, sir, 

15  that NorVergence was in default to its carriers, long 

16  distance carriers as of May 18th, 2004, there was no way it 

17  could be providing the services that it promised Specialty 

18  Optical?

19               THE WITNESS:  Unless it was able to bring the 

20  account up to date, cure the default.

21               THE COURT:  Okay.  That took ten minutes.  

22  Let's move on.

23               MR. LOWNDS:  I'll pass the witness, Your 

24  Honor.

25               THE WITNESS:  Could I have a five minute 
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 1  break.

 2               THE COURT:  You may have a five minute break.  

 3  She wants a ten minute break, so we'll take a ten minute 

 4  break.

 5               (Recess taken)

 6               THE COURT:  All right.  Back on the record.  

 7  Cross-exam with the microphone.

 8               MR. DARCY:  Your Honor, I think I may have 

 9  dropped it and -- 

10               THE COURT:  You don't get to drop it until 

11  you -- 

12               (Battery replaced in microphone)

13               THE COURT:  Okay.  You may proceed.

14                  CROSS-EXAMINATION

15  BY MR. DARCY:

16      Q    Mr. Estok, opposing counsel asked you about some 

17  questions you answered in the deposition before in the 

18  Florida attorney general, do you remember that?

19      A    I do.

20      Q    Okay.  And do you recall -- do you have an 

21  understanding of what happened to the Florida attorney 

22  general's case?

23      A    Yes, I do.

24      Q    What happened to it?

25      A    The case was dismissed.
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 1      Q    Was that with prejudice?

 2      A    I don't know about that.

 3      Q    Okay.  Did -- was that part of a settlement 

 4  agreement or was that -- 

 5      A    No, no, it was not part of a settlement 

 6  agreement, no.

 7      Q    And that in fact was over the Florida attorney 

 8  general's objection, is that correct?

 9      A    Yes.

10      Q    Do you recall when counsel asked you, said that 

11  you had received calls in January and February of 2004 from 

12  lessees who complained that they didn't have T-1 service?

13      A    Yes.

14      Q    Okay.  When IFC found out about those calls, what 

15  was its response?

16      A    We referred the callers to NorVergence.

17      Q    What was -- did IFC go back and look at its 

18  portfolio?

19      A    No.

20      Q    Let me -- did you ask NorVergence what problems 

21  they were having delivering T-1 lines?

22      A    Yes, we did ask them that.

23      Q    Okay.  And what was their explanation?

24      A    Well, their explanation was that they were, you 

25  know, growing very, very quickly, and Quest, another 
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 1  telecommunications providers were having a great deal of 

 2  difficulty keeping up with them in terms of their 

 3  procurement and deployment of the T-1 lines to the 

 4  businesses.

 5      Q    So did you go back and look at your own portfolio 

 6  to see if what they were telling you was true?

 7      A    We did.  We went probably -- I'm going to guess 

 8  here but around March or so, we went and looked back at the 

 9  first two months of business that we had written, which 

10  would have been November and December.

11      Q    So that's between $4 and $6 million worth of 

12  business?

13      A    Yeah, that would be approximately correct.

14      Q    And how many leases would that be approximately?

15      A    Seventy-five to 100.

16      Q    Okay.  

17      A    Seventy-five to a hundred, in that range.  We 

18  phoned every one of those customers and asked them if they 

19  had been connected.  We found that 85 percent of these 

20  customers said they had been connected and were now 

21  experiencing the savings that had been committed to.

22      Q    So did that alleviate any concerns as of March 

23  2004 that you had?

24      A    It did.

25      Q    You have to let me finish.  
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 1      A    Yeah.

 2      Q    That NorVergence was actually fulfilling its 

 3  service obligations under its separate agreements with its 

 4  customers?

 5      A    It confirmed what they seemed to be telling us, 

 6  and that is that they were running a little bit late in 

 7  terms of these connections.  But they were getting done and 

 8  once done, things were working out pretty well for the 

 9  customer.

10      Q    Do you remember you testified a little bit about 

11  the March amendment to the master program agreement?

12      A    Yes.

13      Q    Okay.  Can you tell me how it came to pass that 

14  that agreement was entered into?

15      A    Yes, I can.  NorVergence approached us and we had 

16  been applying our own credit policy to the individual 

17  transactions that were coming into the company.  We were 

18  approving some.  We were declining some.  Those that met our 

19  requirements were approved.  Those that did not were denied.  

20  They wanted us to find a way to -- 

21               MR. LOWNDS:  Excuse me.  Your Honor, may I 

22  take the witness on voir dire for just one second?  

23               MR. DARCY:  I'm sorry, Your Honor.

24               THE COURT:  You may.  Voir dire.

25                VOIR DIRE EXAMINATION
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 1  BY MR. LOWNDS:

 2      Q    Mr. Estok, did you personally have these 

 3  communications with NorVergence?

 4      A    No, I'm speaking the company did.

 5      Q    But somebody else?

 6      A    Representatives of the company did.

 7      Q    Somebody else at the company had conversations 

 8  with NorVergence, correct?  And then told you about them?

 9      A    Uh, yes.

10               MR. LOWNDS:  Object, Your Honor.  Hearsay.  

11  He's repeating what somebody else at his own company told 

12  him about conversations with NorVergence.  Out of court 

13  statement offered for the proving the truth of the matter 

14  asserted without any exception.

15               THE COURT:  My understanding is if -- if -- 

16  that they're allowed to talk to each other about, if they're 

17  in the chain about -- I mean he's the corporate rep., about 

18  communications.

19               MR. LOWNDS:  There's no hearsay exception for 

20  corporate reps being a -- I believe to repeat hearsay, not 

21  in the rules of evidence.  If he's basing his testimony on 

22  what somebody else in his company told him, it's hearsay?

23               THE COURT:  You want to rephrase?  

24               MR. DARCY:  Your Honor, just so we're clear.  

25  I'm on cross.  I mean I'm asking him about questions that 
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 1  counsel asked him, specifically on this topic about what the 

 2  master, what the amendment was about, and what -- so I'm 

 3  trying to clarify his testimony.

 4               MR. LOWNDS:  Whatever his reasons are doesn't 

 5  matter.  Hearsay is hearsay.  It's inadmissible.

 6               THE COURT:  Well, why don't you just 

 7  rephrase.

 8             CONTINUED CROSS-EXAMINATION

 9  BY MR. DARCY:

10      Q    John, do you have an understanding of how it came 

11  to pass that this amendment was entered into?

12      A    Yes.

13      Q    And were you involved in negotiating the 

14  amendment?

15      A    No, not all the time.  I was involved in parts of 

16  it, sure.

17      Q    But you understood -- you had oversight over this 

18  program and you understood why the amendment was being 

19  entered into?  

20      A    Yes 

21               MR. LOWNDS:  Object.  Leading.

22               MR. DARCY:  Your Honor, he just testified -- 

23               THE COURT:  Sustained.  So he was over parts 

24  of it.  So you can ask another question.

25      Q    (By Mr. Darcy) What was your understanding why 
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 1  the amount was entered into?  

 2               MR. LOWNDS:  Objection.  His understanding 

 3  is -- 

 4               THE COURT:  Right.  You need to rephrase 

 5  that.  That's --

 6      Q    (By Mr. Darcy) Okay.  Do you have the amendment 

 7  in front of you?  It's Defendant's Exhibit No. 13?

 8      A    I have it.

 9      Q    Okay.  And you have the amendment in front of 

10  you?

11      A    March 16th?  

12      Q    Yes.  

13      A    2004, yeah.

14      Q    And were you involved in the decision to enter 

15  into the amendment?

16      A    I was.

17      Q    Why did you -- why did IFC enter into the 

18  amendment?

19      A    IFC entered into this amendment to enable 

20  NorVergence to take an element of the credit risk associated 

21  with the portfolio of leases we were financing.

22      Q    What was the -- when you say that to allow 

23  NorVergence to take an element of the credit risk, what was 

24  the consideration, if you will, for them taking some credit 

25  risk on the deal?
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 1      A    We would be able to approve more transactions 

 2  than we were otherwise able to.

 3      Q    So IFC agreed to consider lessees with lesser 

 4  credit quality than it previously considered?

 5      A    Yes.

 6      Q    Just so we're clear, so in exchange for doing 

 7  that, they agreed to bear some of the losses, some of the 

 8  losses in the portfolio for those customers who didn't pay 

 9  on their leases; is that correct?

10      A    That's correct.

11      Q    Is that why the whole was created?

12      A    That's correct.

13      Q    If I can direct your attention to Paragraph 6?

14      A    Yes.

15      Q    Under the original program agreement before this 

16  amendment was entered, who had residual rights to the 

17  equipment?

18      A    NorVergence did.

19      Q    What are residual rights?

20      A    The -- the contract provides that there's a 

21  possibility to obtain renewal rents at the end of the lease 

22  or perhaps a purchase option before the equipment.  The 

23  value of those events is what is generally referred to as 

24  residual.  And in the first, in the first program agreement, 

25  it was clear that at the end of the leases, we would 
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 1  reconvey the leases back to NorVergence and they would have 

 2  the benefit of the renewal rents or the purchase of the 

 3  equipment.  In the amended agreement, we took the position 

 4  that we wanted to get into that position.  We wanted to have 

 5  rights to the residuals and renewals.

 6      Q    And were they -- was NorVergence how do you say 

 7  did it easily, surrender those residual rights?  

 8      A    No, they were very reluctant to give that to us.

 9      Q    Perhaps you can explain to the Court, what is the 

10  benefit of the residual position in the leasing business?  

11  What's the significance of that?

12      A    It has additional revenue components that can be 

13  quite substantial.  In a portfolio where equipment still has 

14  useful life and value at the end of the initial lease.

15      Q    So, for example, on these?

16               THE COURT:  I understand.  You can move on.

17      Q    (By Mr. Darcy) All right.  So under what 

18  circumstances did NorVergence agree to give IFC the 

19  residual?

20      A    The only circumstances they would consider were 

21  in the event of their own failure.

22      Q    Okay.  And did they tell you at that time that 

23  they were having difficulty?

24      A    No, they provided this to us assuming that it 

25  would mean that we would never have rights to the residuals.
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 1      Q    And so when this amendment was entered into, you 

 2  never even believed that, practically speaking, that you 

 3  would ever see these residuals?

 4      A    No.

 5      Q    When you negotiated or were involved in these 

 6  negotiations with NorVergence where this first amendment, 

 7  what was your understanding of their financial position at 

 8  that time?

 9      A    That it was good.

10               MR. LOWNDS:  Objection.  Excuse me.  

11  Objection.  Necessarily calls for hearsay, because he has no 

12  personal knowledge of NorVergence's financial position as of 

13  that point in time.

14               MR. DARCY:  Your Honor, we're going to the 

15  issue of IFC's intent, whether they knew that NorVergence 

16  was in trouble.  I want him to -- the idea is to express 

17  what he knew at that time about NorVergence's situation.

18               MR. LOWNDS:  That wasn't the question.

19               THE COURT:  Yeah, you need to rephrase.

20      Q    (By Mr. Darcy) Okay.  Did -- at the time of this 

21  amendment, did you believe NorVergence to be in financial 

22  trouble?

23      A    No.

24      Q    When I say financial trouble, do you understand 

25  what that term means?
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 1      A    Yes.

 2      Q    And just for the clarity, that would be a company 

 3  that was insolvent.  Did you understand them to be 

 4  insolvent?

 5      A    No, I did not understand them to be insolvent.

 6      Q    What was your understanding of their financial 

 7  situation?

 8      A    That they were a fast-growing, highly profitable 

 9  company with significant cash flow and little debt.

10      Q    Let's go to the second amendment.  Do you see 

11  that document?

12      A    I do.

13      Q    Okay.  How was -- how did that document come up 

14  to be entered into?

15      A    It was at our suggestion as a way to incentivize 

16  NorVergence to do a better job on the initial installation 

17  of a T-1 line so that customers would get up and running 

18  faster than they had been.

19      Q    So under the terms of this amendment, what did 

20  you use to incentivize NorVergence?

21      A    Well, we held back a 25 percent of the invoice 

22  price for a lease.  We held 25 percent in a holdback 

23  account.  The intention was that we would release those 

24  funds to NorVergence once they demonstrated to us that they 

25  were making significant progress on installing these T-1 
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 1  lines within the 60-day no payment period.

 2      Q    You understand it's IFC's position in this case 

 3  that it doesn't matter whether the lessee such as Specialty 

 4  Optical actually received telephonic service through their 

 5  T-1 line?

 6      A    That's correct.

 7      Q    So why would IFC care whether the T-1 line was 

 8  actually installed?

 9      A    Well, we would like our customers to pay us and 

10  be happy customers.  So, you know, it's in our interest to 

11  try to help that along.  This was to create an incentive to 

12  get NorVergence to do a little better job at the 

13  installation?

14      Q    Is litigation collection, is that ever a 

15  profitable position as a business strategy in the leasing 

16  business?

17      A    No, it is completely unprofitable.

18      Q    And how long have you been in the leasing 

19  business?

20      A    Thirty-five years.

21      Q    When did you start in the leasing business?

22      A    1972.

23      Q    And have you worked for banks and financing 

24  companies consistently since that time?

25      A    I've worked for banks and independent leasing 
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 1  companies primarily.

 2      Q    Have you ever known, in your experience, working 

 3  for those banks, a bank or a financing company to actually 

 4  buy a portfolio with the intention of litigating it?

 5      A    No.

 6      Q    Did IFC buy this Specialty Optical lease with the 

 7  intention of trying to enforce it through litigation?

 8      A    No.

 9      Q    Did IFC buy this Specialty Optical lease 

10  believing that NorVergence would be in default at any time 

11  during the course of the lease?

12      A    No.

13      Q    Did they buy that lease knowing that or believing 

14  that NorVergence was in default as of the date of the 

15  assignment?

16      A    No.

17      Q    With respect to the fourth amendment, was the 

18  Specialty Optical lease purchased pursuant to that 

19  amendment?

20      A    The fourth amendment?  

21      Q    I'm sorry.  The third -- I'm sorry, the second 

22  amendment?

23      A    Oh, yeah, it would -- yes, that would have been, 

24  yes.

25      Q    Okay.  So the 60 days that's contemplated in 
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 1  there with respect to the holdback, that would have expired 

 2  60 days after the date of the assignment; is that correct?

 3      A    Yes, that's right.

 4      Q    Okay.  And the date of assignment was May 18th, 

 5  '04; is that correct?

 6      A    Let me just check that.  Yes.  So that would be 

 7  July 18th.

 8      Q    Okay.  So on July 18th, assuming that a T-1 line 

 9  had been installed, you would have actually remitted those 

10  funds to NorVergence; is that correct?

11      A    No.  It was tied to their -- under D in the 

12  amendment, under D, it was really not specific to an 

13  individual lease.  It says that we would release the funds 

14  when the percentage of customers not fully connected with 

15  the 60 days of funding improved significantly to be mutually 

16  agreed by both parties and anticipated that the average 

17  percentage of customers not fully connected should normally 

18  range within the 5 to 10 percent.  So it was more of an 

19  overall as opposed to a specific individual.

20      Q    So provided they hit that target number, that 

21  money was going to go to them?

22      A    Absolutely.

23      Q    What happened between May 18th, after the date of 

24  the assignment, and the July 18th to NorVergence?

25      A    NorVergence filed bankruptcy.
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 1      Q    Did they file bankruptcy or did somebody file it 

 2  against them?

 3      A    Well, they were initially -- it was initially in 

 4  an -- they were actually put into bankruptcy initially, 

 5  Chapter 11.

 6      Q    Between -- when did you first meet with or -- let 

 7  me strike that.  Did you ever meet personally with anyone 

 8  from NorVergence?

 9      A    Yes.

10      Q    When did you meet with them?

11      A    For the first time?  

12      Q    Yes.  

13      A    In the fall of 2003.

14      Q    And what was the purpose of that meeting?

15      A    We visited their office to meet the management 

16  team and understand the business a little bit better before 

17  we started, you know, in a major way doing business with 

18  them.

19      Q    Okay.  Between that time in October and the time 

20  of their involuntary bankruptcy, did you ever meet with them 

21  again?

22      A    No.

23      Q    Before the bankruptcy, did you meet with them?

24      A    Oh, just before the bankruptcy, there was a 

25  general meeting which I attended, yes.
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 1      Q    All right.  When was that?

 2      A    Approximately June 24th, 2004.

 3      Q    Okay.  Between June 24th, 2004 and your meeting 

 4  in October 2003, did you ever have a face-to-face meeting 

 5  with anyone from NorVergence?

 6      A    No.

 7      Q    When did you learn of the meeting scheduled for 

 8  June 24th?

 9      A    A day or so before.

10      Q    And how did you learn about it?

11      A    The salesperson who was handling the account came 

12  to me and said that NorVergence was gathering together a 

13  number of the leasing companies that had purchased their 

14  paper, and that we were invited to attend the meeting.

15      Q    Did you understand at that point what the meeting 

16  was to be about?

17      A    No, I did not.

18      Q    Did you understand at that point that they were 

19  in financial difficulty?  

20      A    No, I did not.

21      Q    Okay.  And you did in fact go to the meeting?

22      A    I did.

23      Q    And what did you learn at the meeting?

24      A    Excuse me?  

25      Q    What did you learn at the meeting?
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 1      A    Oh, yes.  Well, essentially they provided -- they 

 2  gave a presentation to everyone.  The conclusion of which 

 3  was that the company was in serious financial shape.  It's 

 4  cash had dwindled.  It had not met payroll in the last week.  

 5  They were way behind in their T-1 payments to Quest and 

 6  behind in their cellular telephone payments and were 

 7  scrambling to try to find a way to keep the doors open.

 8      Q    As of that day on June 24th, is it June 24th or 

 9  25th, I'm sorry?

10      A    It's one or the other.

11      Q    NorVergence represented to you that they intended 

12  to stay in business; is that correct?

13      A    Yes, they actually did a few things.  They 

14  presented us with an investment banker who had been working 

15  with them for about three or four weeks, and his role was to 

16  try to raise some outside capital for the company.  He gave 

17  a presentation.  Peter Salsano gave a presentation.  He was 

18  the president and CEO.  And then Tom Salsano, who we didn't 

19  know was involved in the company and a new financial analyst 

20  distributed a cash flow and a turn around forecast, 

21  financial forecast, to everyone in the room to show what 

22  their, what their plan was to try to fix the problems of the 

23  company.

24      Q    What happened after June 24th?

25      A    We as a group collectively -- 

                                                                      90

 1      Q    When you say we, who else?

 2      A    There were around 20, 25 people in the room 

 3  representing 10, 15 leasing companies.

 4      Q    What -- for example, what leasing companies were 

 5  there?

 6      A    Well, Wells Fargo leasing was there, CIT was 

 7  there, representatives of GE Capital, I believe, were there, 

 8  PECC was there, let's see, who else do I remember?  

 9      Q    Did you have an understanding of how many banks 

10  and financing companies had bought paper from NorVergence?

11      A    Twenty, 25 companies in total.  I don't think 

12  everyone was at the meeting.  In fact, I know everyone was 

13  not there.  But they were subsequently called by people at 

14  the meeting and filled in on what was going on.

15      Q    I'm sorry.  You were describing what happened 

16  after that?

17      A    Right.  Well, we spent the whole day with them 

18  and obviously everybody was pretty angry with the 

19  circumstances, because it was a completely out of left field 

20  kind of a disclosure here.  We spent the day with them, we 

21  looked -- 

22      Q    Just so we're clear, when you say out of left 

23  field, you mean everyone was surprised?

24      A    Everyone was totally shocked that the company had 

25  deteriorated so rapidly.
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 1      Q    And they were shocked because everyone had 

 2  thought they were in good financial health?

 3      A    Yes, yes.

 4      Q    I'm sorry, continue.  

 5      A    Also people were very angry that Tom Salsano was 

 6  involved.  Because many of us had been assured that he was 

 7  not involved.  His background was such that that would have 

 8  made a huge difference to everyone in the room.  But in any 

 9  event, we looked at the forecast.  We concluded that we 

10  didn't have enough information, and we also didn't trust the 

11  numbers that the company was putting in front of us.  So a 

12  couple things happened.  First, we agreed to put together a 

13  steering committee of some of the leasing companies, work 

14  with the company, work through this forecast with the 

15  company.  B, we contacted all the other leasing companies 

16  that we knew were involved so that they would be on the same 

17  page as everyone else.  I think conversations took place 

18  with the sales analyst the next day and the decision was 

19  made to hire a turn around -- a turn around expert to go 

20  into the company and try to get a handle on these numbers.  

21               We hired a man by the name of Keith Mane out 

22  of Philadelphia, somebody I'd had some good exposure with 

23  before.  He has both a turn around and a telecommunications 

24  background.  So we installed him into the company to work 

25  for us to get to the bottom of these numbers.
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 1      Q    Again, you know in this case that IFC is taking 

 2  the position that this equipment lease was enforceable 

 3  regardless of whether the customers received service.  So 

 4  why would the leasing companies, specifically IFC, hire a 

 5  turn around expert to help NorVergence survive?

 6      A    Because the best outcome for us would have been 

 7  for them to provide the customers with the service they were 

 8  expecting and prevent us from having to litigate against all 

 9  these customers.

10      Q    And that's the leasing theory that a happy 

11  customer is a paying customer; is that correct?

12      A    Yeah, yeah.

13      Q    And that goes back to the point we made before 

14  that a leasing company will never make money litigating a 

15  portfolio?

16      A    Correct.

17      Q    I'm sorry, continue.  You were saying they hired 

18  Mr. Mane.  Then what happened?

19      A    Shortly thereafter, the steering committee and 

20  Mr. Mane spoke to Quest, and they made it pretty clear that 

21  they were not -- 

22      Q    Who is Quest?

23      A    Quest was the primary supplier of T-1 services to 

24  NorVergence customers.

25      Q    Okay.  And what was their position vis-a-vis 
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 1  NorVergence, if you know, how much money were they owed?

 2      A    Four or $5 million.  And they made it pretty well 

 3  known that they were not willing to sit back and wait.  If 

 4  the account wasn't brought up to date immediately, they were 

 5  going to shut off the service, which would have shut off 

 6  service for all the customers, all 11,000 customers.  

 7  Because of that, four of the lenders who had direct exposure 

 8  to them filed an involuntary Chapter 11 filing.  I believe 

 9  that's around the end of June some time.

10      Q    Do you remember who those lenders were?  

11      A    Not offhand, no.

12      Q    U.S. BankCorp?

13      A    I think they may have been one.  PECC may have 

14  been one, but I don't remember everyone.

15      Q    Was the involuntary successful in stopping Quest 

16  from terminating services?

17      A    Yes, it was, put them in a stay position.

18      Q    And what happened subsequent to that?

19      A    Keith continued to do his work, continued to 

20  analyze the company.  There were some expenses that just had 

21  to be taken care of.  I mean he had missed one payroll.  He 

22  was about to miss a second payroll.  People were going to 

23  start leaving immediately.  Rent was past due.  The landlord 

24  was making noises.  Obviously Quest was very unhappy.  So to 

25  buy some time, we collectively raised $2 million.
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 1      Q    You say we collectively?

 2      A    The 22 leasing companies involved in this, of 

 3  which IFC contributed $200,000.  To simply buy enough time 

 4  to see if there could be a strategy emerge that would allow 

 5  this company to reorganize under bankruptcy and get back out 

 6  there and handle their business.  About -- within about a 

 7  week, Keith was back to us to say that the hole was pretty 

 8  deep, that they needed $10 million in immediate financing to 

 9  get out of the hole.  And based on that, no one had any 

10  interest in continuing to support the company.  They could 

11  not arrange any dip financing to help them through the 

12  bankruptcy.  So by middle of July, the bankruptcy was 

13  converted to a Chapter 7 liquidation and a trustee was then 

14  appointed.

15      Q    Just so we're clear, IFC was not one of the 

16  involuntary petitioners in the bankruptcy?

17      A    No, we were not a petitioner in the bankruptcy, 

18  no.

19      Q    When you first met with NorVergence in October, 

20  what kind of due diligence did you do with respect to them?

21      A    Well, as I say, we -- we went to their office and 

22  visited with them.  Prior to that, of course, we had an 

23  opportunity to review their 2002 audited financial 

24  statements, and I think their first quarter 2000 or first, 

25  second quarter 2003 internally prepared financial 
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 1  statements.  So we had gone through our due diligence on the 

 2  numbers as it relates to NorVergence.

 3      Q    And based on those documents, what was your 

 4  understanding of their financial position?

 5      A    Very strong, very, very strong.  But very fast 

 6  growth.  When we met with them, we met with their senior 

 7  management team.  We got a look at their call center 

 8  operation.  We were actually shown a Matrix box.  It was 

 9  kind of explained how it worked and why it was so popular 

10  with customers at that time.

11      Q    When you analyzed this lease with respect to the 

12  residual position, and when I say this lease, I'm referring 

13  to the Specialty lease, did you make a certain assumption 

14  about NorVergence in analyzing that residual?

15      A    Yes, that they would continue to be in business.

16      Q    Assuming at the end of the lease term, 

17  NorVergence was in business, the equipment would have 

18  material, significant value?

19      A    It would have a value, yes.

20      Q    And the idea -- the business plan behind that 

21  model was that the customer, in this case Specialty, would 

22  presumably want to keep the box after the lease term and 

23  would pay the fair market value to retain the box?

24      A    Or continue to rent it from us.

25      Q    After NorVergence filed bankruptcy, what was your 
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 1  understanding of the usefulness of the box?

 2      A    Well, we -- we -- I say we in terms of the whole 

 3  leasing community that was involved -- immediately tried to 

 4  find other companies, other service providers who would be 

 5  able to provide service to the customer using the same 

 6  technology that NorVergence had provided.

 7      Q    Were you able to find anyone?

 8      A    Yes.  Initially, MCI and XO Communications had 

 9  indicated that they could work with the same equipment and 

10  provide solutions to these customers.  At which point we, 

11  you know, we contacted by phone as many customers as we 

12  could reach to let them know that there was options 

13  available.  We weren't particularly recommending anybody for 

14  this service.  They could go elsewhere if they chose to.  

15  But if they wanted to continue the use the equipment, there 

16  were alternative providers available.

17      Q    Again, in light of the fact that IFC has taken 

18  the position that Specialty Optical has to pay no matter 

19  what regardless of whether they received the T-1 service or 

20  not, why did IFC engage in this activity?

21      A    To continue to help our customers and protect 

22  this investment we had of $14 million in this portfolio.

23      Q    I'll go over here to Defendant's chart.  Can you 

24  see that from where you're sitting?

25      A    Yeah, I can see it.
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 1      Q    Okay.  So as of January, 2004, did IFC have any 

 2  knowledge that NorVergence was insolvent?

 3      A    No.

 4               MR. LOWNDS:  Objection.  Excuse me.  I'm 

 5  sorry.  Objection.  He can answer as to himself, but 

 6  anything else as to IFC is hearsay, what anybody else knew 

 7  or it calls for speculation.

 8               MR. DARCY:  I'll rephrase it.

 9               MR. LOWNDS:  State of mind.

10               THE COURT:  All right.

11               MR. LOWNDS:  Your Honor, move to strike the 

12  answer that was provided.

13               THE COURT:  I didn't hear him answer.

14               THE WITNESS:  I move too quickly.

15               THE COURT:  Oh, well.  Sustained, I guess.  

16  Rephrase.

17      Q    (By Mr. Darcy) As of January 4th, 2004, did you 

18  have any personal knowledge that NorVergence was financially 

19  insolvent?

20      A    No.

21      Q    Did you have any belief that they might be 

22  financially insolvent?

23      A    No.

24      Q    What was your belief at that time as to their 

25  financial position?
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 1      A    They were very strong financially.

 2      Q    Position?

 3      A    Very strong.

 4      Q    As of February 2004, did you have any knowledge 

 5  that NorVergence was insolvent?

 6      A    No.

 7      Q    Did you have a belief that they were insolvent?

 8      A    No.

 9      Q    What was your understanding of their financial 

10  position in February 2004?

11      A    Still strong.

12      Q    March 16th, 2004, did you believe that 

13  NorVergence was insolvent?

14      A    No.

15      Q    Did you -- did you have an understanding that 

16  they were insolvent?

17      A    No.

18      Q    And what was your understanding of their 

19  financial position on March 16th, 2004?

20      A    Continual growth and strong.

21      Q    You testified that at some point IFC wanted to 

22  give notice to NorVergence that it wanted to stop buying 

23  paper, do you remember that?

24      A    Yes.

25      Q    And why did IFC want to stop buying paper?
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 1      A    IFC is a relatively small leasing company.  We -- 

 2  we felt that at the level we were coming to, that we really 

 3  couldn't tolerate a lot more exposure.  And we characterized 

 4  the stopping as a time out with them.  We wanted to take a 

 5  six-month time out.  Let some of this portfolio run off, and 

 6  then we would come back and see them again after the 

 7  exposure was reduced.

 8      Q    When you say run off, what do you mean?

 9      A    Payments coming in and the overall value of the 

10  portfolio reducing.

11      Q    How big a leasing company is IFC?  

12      A    It's a small independent leasing company.

13      Q    What's its asset totaling?

14      A    Asset total is about $100 million.

15      Q    What was it in April, let's say May 1st, 2004?

16      A    Probably just a little under that, maybe in the 

17  90's.

18      Q    How big.  And when I say asset base, that's the 

19  value of the equipment that it has under lease?

20      A    That's the value of the leases that are on its 

21  books.

22      Q    When you say lease value, is that what they paid 

23  for the equipment for a lease or is that the accelerated 

24  balance?

25      A    No, that would be the remaining net book value of 
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 1  the leases.  It's not.  It's not about the equipment value.  

 2  It's about the remaining value of the lease streams.

 3      Q    So in other words, if those lease streams were 

 4  liquidated on that date, they would be worth that much 

 5  money?

 6      A    No.

 7      Q    Okay.  

 8      A    No.

 9      Q    Can you tell I'm not a financial wizard?  Go 

10  ahead.  

11      A    If we were to sell the leases on that date, it 

12  would be plus or minus based upon whatever the rate was that 

13  we were to sell the leases at.  It would be all a function 

14  of the lease rate that we would sell the leases at.  So to a 

15  buyer, they might pay more than our book value or they might 

16  pay less depending on their view of credit quality and what 

17  the invoice rates happened to be.

18      Q    What percentage of that net book value was the 

19  NorVergence portfolio?

20      A    Well, it got to 14 percent.

21      Q    Did you have an internal guideline that you 

22  didn't want a certain vendor to get over a certain size?

23      A    Well, we don't have a formal guideline, but I 

24  think amongst the management group, anything that gets over 

25  10 percent gets a little uncomfortable for us.
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 1      Q    And why is that uncomfortable?

 2      A    Just too much exposure in one place.

 3      Q    Okay.  Something goes wrong?

 4      A    If something catastrophic happens, it takes the 

 5  company down with it.

 6      Q    On May 4th, what was your understanding of -- 

 7  actually, let's do this.  April 29th is when the lease was 

 8  signed.  So as of April 29th, what was your understanding of 

 9  NorVergence's financial position?

10      A    That it was very good.

11      Q    Okay.  And did you have a belief that they were 

12  insolvent on that date?

13      A    No.

14      Q    And on May 18th, what was your understanding of 

15  their financial position?

16      A    That they were strong.

17      Q    Did you have a belief that they were insolvent?

18      A    No.

19      Q    On May 28th, what was your understanding of their 

20  financial position?

21      A    That it was still strong.

22      Q    And did you have a belief on May 28th, that they 

23  were insolvent?

24      A    No, I did not.

25      Q    Counsel referred to a collateral agreement that 
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 1  was discussed between IFC and NorVergence.  Do you remember 

 2  that?  

 3      A    I remember the agreement, yes.

 4      Q    Do you remember the date of the agreement?

 5      A    I do not.

 6      Q    Do you remember what month it was?

 7      A    It was in June.

 8      Q    Okay.  Do you remember how that agreement came 

 9  about?

10      A    Well, I was not a direct party to that.

11      Q    Do you have an understanding?

12      A    I do.  My understanding is that the CEO -- 

13               MR. LOWNDS:  Excuse me.  Objection.  Hearsay.  

14  This calls for hearsay if he wasn't a party to it.

15               MR. DARCY:  Your Honor, he already introduced 

16  testimony.

17               THE COURT:  Overruled.

18      Q    (By Mr. Darcy) Go ahead?

19      A    Yes, the CEO of NorVergence contacted the CEO of 

20  IFC to say that they were disappointed.

21               THE COURT:  Well -- 

22      Q    (By Mr. Darcy) Don't go into the details of a 

23  conversation?

24      A    Okay.  I won't do that.  The idea was that in 

25  order for us to continue to buy additional leases, rental 
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 1  contracts from NorVergence, what they would be willing to 

 2  provide us with $4 or $5 million worth of free collateral in 

 3  the form of other leases that were on their books but not 

 4  funded anywhere else.

 5      Q    Okay.  So just so I understand, so you would 

 6  continue the -- even though you wanted to stop, I don't want 

 7  to use that expression.  Even though IFC had decided that 

 8  NorVergence portfolio had become too big a percentage of 

 9  business, NorVergence wanted IFC to continue funding?

10      A    Yes.

11      Q    And to do that, not only would they comply with 

12  the program agreement, but they would give IFC a security 

13  interest in other deals that they had on their books?

14      A    Yes.

15      Q    To your knowledge, did that -- was that 

16  transaction ever fully consummated?

17      A    No, it was not.

18      Q    And how was it -- how was it that it was not 

19  fully consummated?

20      A    IFC never obtained the paper associated with 

21  those contracts.

22      Q    So it never actually got a security interest in 

23  those provisions?

24      A    Not a perfected one, no.

25      Q    He has this date June 4th here.  You don't know 
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 1  if that's the date of that security agreement; is that 

 2  correct?

 3      A    I don't know.

 4      Q    And just so we're clear, as of June 4th, what was 

 5  your understanding of NorVergence's financial position?

 6      A    Still strong.

 7      Q    Okay.  And did you have any belief on June 4th 

 8  that they were insolvent?

 9      A    No.

10      Q    And any time before that meeting on June 23rd, 

11  2004, did you have a belief that they were insolvent?

12      A    No.

13      Q    I'm sorry.  I think that meeting was June 24th or 

14  June 25th?

15      A    Yeah.  No, I did not.

16      Q    Up until the date of that meeting, what was your 

17  understanding of their financial position?

18      A    That they were doing well.  They were strong and 

19  growing.

20      Q    With respect to the issue of the T-1 lines and 

21  the second amendment, what was your understanding that -- 

22  what was the issue with the T-1 lines in your mind?

23      A    Delay in procurement and installation of T-1's 

24  connectivity for the customers.

25      Q    And how did NorVergence explain that?
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 1      A    Well, that there was an SBC strike that got in 

 2  the way of ordering some equipment.  And they had 

 3  underestimated their order with Quest and Quest was not able 

 4  to comply with all the lines they needed.  Those were some 

 5  of the explanations we were being given.

 6      Q    Did you believe those explanations?

 7      A    Sure, yeah.

 8      Q    As far as you knew, your customers on the whole 

 9  were being connected?

10      A    Yes.

11      Q    When IFC bought the Specialty Optical paper on 

12  May 18th, 2004?

13      A    Yes.

14      Q    Did you have an understanding that Specialty 

15  Optical would not be connected to a T-1 line?

16      A    Was that my expectation?  

17      Q    Yeah.  

18      A    No.

19      Q    Did you ever believe that they would not be 

20  connected to a -- 

21               MR. LOWNDS:  Excuse me.  Go ahead and finish 

22  your question and I'll object.

23      Q    -- to a T-1 line as of May 18 as of the date of 

24  the assignment?  

25               MR. LOWNDS:  Objection.  No foundation.  This 
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 1  witness had even any knowledge of the Specialty Optical 

 2  lease at that time NorVergence the expectation of what was 

 3  going to happen to it.

 4               THE COURT:  Sustained.

 5      Q    (By Mr. Darcy) When was the first time you 

 6  became, that you had any knowledge that NorVergence wasn't 

 7  paying their long distance providers such as Quest?

 8      A    At that June 24th, 25th meeting.

 9      Q    Okay.  Did you have any belief before that date 

10  that they weren't paying?

11      A    No.

12      Q    Do you remember that counsel asked you to admit 

13  that IFC had never made a written demand to Specialty 

14  Optical for the accelerated balances?

15      A    Yes.

16      Q    Do you -- you're aware, of course, that Specialty 

17  Optical sued IFC in August 2004?

18      A    Yes.

19      Q    And that's the trial that we're here today on?

20      A    Yes.

21      Q    And that case was actually filed just after the 

22  second payment would have become due; isn't that correct?

23      A    Yes.

24      Q    And in their lawsuit, they deny that they have 

25  any obligation whatsoever under the lease, isn't that 
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 1  correct?

 2      A    Yes.

 3      Q    And is it your understanding that demanding 

 4  payment from someone that denies they have any obligation 

 5  under a contract would be futile?

 6      A    Yes.

 7      Q    And, in fact, IFC did file a counter claim in 

 8  this case, didn't they?

 9      A    My understanding is that they did, yes.

10      Q    And in that counter claim, they demanded payment 

11  for a breach of contract damages for the accelerated balance 

12  under the lease; isn't that correct?

13      A    Yes.

14      Q    And did Specialty Optical make those payments?

15      A    No.

16      Q    Okay.  I'm going to show you -- can you just turn 

17  to Defendant's Exhibit 10?  

18               THE COURT:  Plaintiff's?  

19               MR. DARCY:  Defendant's.

20               THE COURT:  Defendant's?

21      A    There doesn't seem to be anything in 10.

22      Q    (By Mr. Darcy) It's the check?

23      A    Oh, the one that was -- 

24               THE COURT:  That's one, yeah, that I don't 

25  have?
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 1      A    It's not in here, but I think it was brought up 

 2  here before.

 3      Q    (By Mr. Darcy) All right.  Can you look at that 

 4  in conjunction with Exhibit No. 9, which is the lease data 

 5  sheet?

 6      A    Okay.

 7      Q    And also Exhibit No. 3?

 8      A    Okay.

 9      Q    All right.  Do you see Exhibit No. 3?

10      A    I do.

11      Q    Okay.  What is that?

12      A    It's a delivery and acceptance certificate.  Am I 

13  looking at the right one?  Excuse me.  I'm not.

14      Q    It's Defendant's Exhibit No. 3?

15      A    I'm looking at the rental assignment agreement.  

16  Is that what you're referring to?  

17      Q    Invoice from NorVergence to IFC?

18      A    And this is in the Defendant's Exhibits, right?  

19  Is that what you're saying?  No, I don't have that.  Okay.  

20  Thank you.

21      Q    What's that document?

22      A    Oh, this is an invoice from NorVergence related 

23  to the Specialty Optical Systems transaction.

24      Q    Okay.  And what's the price for the equipment?

25      A    $24,723.51.
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 1      Q    And at the bottom of the left-hand side there, do 

 2  you see the 2.5 percent holdback?

 3      A    Yes, I do.

 4      Q    And that's the holdback under the first 

 5  amendment; is that correct?

 6      A    That's correct.  That's what we refer to as the 

 7  UNL holdback.

 8      Q    And that was the idea to create a loss pool for 

 9  agreeing to accept a wider range of credits; is that 

10  correct?

11      A    That's correct.

12      Q    Now, if you go to No. 9, which is the lease data 

13  sheet.  Do you see that?

14      A    I do.

15      Q    On the bottom there, there's some handwritten 

16  numbers.  Do you see those?

17      A    I do.

18      Q    Is the 6/18/09, that's the UNL holdback.  Do you 

19  see that?

20      A    I do.

21      Q    That was what was cross referenced on the 

22  invoice; is that correct?

23      A    That's correct.

24      Q    Okay.  And then, you see Holdback No. 16, 

25  $180.88?
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 1      A    Yes.

 2      Q    Is that the holdback on the second amendment?

 3      A    It is.

 4      Q    Okay.  And then you see the $6,180.88, that's 

 5  Holdback No. 2.  Do you see that?

 6      A    I do.

 7      Q    What's your understanding of what Holdback No. 2 

 8  was?

 9      A    That was an offsetting of monies owed to us by 

10  NorVergence.

11      Q    So under the master agreement, you had recourse?

12      A    That's correct, yes.  

13      Q    So that second holdback, which is identified as 

14  HB 2, is an offset with respect to those recourse 

15  transactions; is that correct?

16      A    Yes.

17      Q    All right.  So the idea was you wouldn't write 

18  them a check and then they'd just turn around and write you 

19  a check back; is that correct?  

20      A    Yes.

21      Q    So in effect, with respect to Holdback No. 2, 

22  NorVergence's account was credited up front for $6,180.88; 

23  is that correct?  

24               MR. LOWNDS:  Judge, in the interest of 

25  expediting things, I haven't been objecting to all this 
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 1  leading, but he's now doing all the testifying.  I object to 

 2  the leading.  Isn't that correct.

 3               THE COURT:  Okay.

 4               MR. DARCY:  It is cross, Your Honor.  They 

 5  called him.

 6               THE COURT:  No, he's your witness.  He's 

 7  cross to them, direct to you, because he's your rep.

 8               MR. DARCY:  Okay.

 9               THE COURT:  Adverse witness rule.  But do 

10  hurry up.

11      Q    (By Mr. Darcy) No. 2, how is that credited to 

12  NorVergence's account?

13      A    Well, we would reduce any obligation of 

14  NorVergence to IFC by the amount of $6,180.88.

15      Q    And with respect to the Specialty Optical lease, 

16  with respect to Holdback No. 1, which was the incentive for 

17  them to complete the T-1 installation, did NorVergence in 

18  fact do that?  Did they, in fact, complete that 

19  installation?

20      A    No, they did not.

21      Q    And so this Specialty Optical lease would have 

22  fallen into the recourse provisions; is that correct?

23      A    Yes.

24      Q    Okay.  And with respect to all of the leases that 

25  you had recourse against NorVergence, was NorVergence able 
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 1  to satisfy all their recourse obligations to IFC?

 2      A    No.

 3      Q    So, in effect, this $6,180.88 that's identified 

 4  as Holdback No. 1 was also credited to the NorVergence 

 5  account?  

 6               MR. LOWNDS:  Objection.  Leading.

 7               MR. DARCY:  Your Honor, I'll rephrase.

 8               THE COURT:  All right.

 9      Q    (By Mr. Darcy) Was the -- 

10               THE COURT:  Why does it matter?  I mean.

11               MR. HOLLINGSWORTH:  Because he gets the good 

12  stuff in, Judge.

13               MR. LOWNDS:  I'd like to hear the witness 

14  testify for a change.

15               THE COURT:  I know, but that's not a disputed 

16  issue.

17               MR. LOWNDS:  It certainly is a disputed fact 

18  about what they actually paid.  They're trying to claim that 

19  something was paid that wasn't paid.

20               MR. DARCY:  Your Honor, we're fighting over 

21  the meaning of the word paid.

22               MR. LOWNDS:  I don't think so.

23               MR. DARCY:  They want to see a $24,700 check 

24  going out the door to IFC.  And we're saying, under the 

25  terms of the deal, we've got $17,000 going out the door up 
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 1  front, and we've got another $6,000 that's credited -- that 

 2  we're fully intending to -- 

 3               THE COURT:  You know what, let's leave that 

 4  to argument to me, legal argument, instead of doing this.  

 5  Because you all are going to kill me.

 6               MR. DARCY:  Okay.

 7               THE COURT:  It's four till five, so.

 8               MR. DARCY:  All right, Your Honor, I think 

 9  we're done on cross of our witness.

10               THE COURT:  Anything else?  

11               MR. LOWNDS:  No, Your Honor.

12               THE COURT:  Oh, good.  You can step down.

13               THE WITNESS:  Thank you.  Next witness.

14               MR. TRUSEVICH:  Your Honor, subject to, I 

15  think we've worked out a stipulation.  If it is, I believe 

16  Plaintiff will have -- that will be the end of the 

17  Plaintiff's case in chief -- on attorney's fees.  I've 

18  initialed the changes.  I'd ask them to initial the changes, 

19  too, if they agree, and I've signed it.  And if not, then we 

20  need to put on testimony and we'll -- 

21               THE COURT:  All right.  Let's take a three-

22  minute break.  Off the record.

23               (Discussion off the record)

24               THE COURT:  The Court got the figures 

25  relative to the attorney fees.  I understand there's a 
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 1  dispute between Illinois and Texas law and all that.  You're 

 2  going to have to brief that a bit.  But the Court also 

 3  understands that $11,400 approximately was paid.  Maybe the 

 4  benefit of the bargain was going to be 24 between -- and 

 5  that the cash stream was going to be about $30,000.  There 

 6  were some offsets and things like that.  You all are going 

 7  to get to do a little briefing on that.  But here's the 

 8  Court's big question on this whole thing.  The assignee 

 9  stands in the shoes of the assignor.  And if NorVergence 

10  made an agreement that there was no deal unless they got 

11  Specialty Optical out of the -- 

12               MR. TRUSEVICH:  Logix.

13               THE COURT:  Logix and there was actually kind 

14  of a power of attorney or agency agreement that was, went 

15  between them, NorVergence and Specialty Optical, before May 

16  18th, when these papers were signed up on, which is some 

17  evidence that that actually was part of the deal, then 

18  there's no deal at all.  You know, if they didn't get them 

19  out of that.  And from the testimony, they still had to pay 

20  Logix, still had to pay Logix.  That, to me is the biggest 

21  issue you all confront.  Uh-huh.

22               MR. DARCY:  Okay.  Your Honor, the point 

23  we've been fighting for a long time and we fight this 

24  everywhere.  Under Article IX, let's just assume that's 

25  fraud in the inducement or say you can call that a condition 
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 1  precedent or call it whatever you want, under the merger 

 2  clause in the parole evidence rule, that can't be a 

 3  condition precedent to the deal.

 4               THE COURT:  Why not?  

 5               MR. DARCY:  Because it's merged into the 

 6  contract.

 7               THE COURT:  Fraudulent inducement means 

 8  there's no deal at all.

 9               MR. DARCY:  Well, I'm just saying to the 

10  extent that -- I'm going to splice this down the middle 

11  here.  And talk about the contract side and the fraud side.

12               THE COURT:  Okay.  You would have to show 

13  that they meant not to go along with it in the beginning, so 

14  really it's not fraudulent inducement.  It's just fraud.  

15  Well, it's just there's no deal.  Because the whole deal 

16  would be all of those contracts all signed on the whole day 

17  and you've got to look at it in the totality.  Not one alone 

18  would stand by itself.  I mean it was a pretty material term 

19  of a contract if they were supposed to get them out of Logix 

20  and they didn't.

21               MR. DARCY:  Right.  And the lease is -- Your 

22  Honor, this is from a drafting point of view, this is a 

23  leasing company's dream.  This lease was rock solid.  And 

24  it's got a no reliance clause, a merger clause.  They've got 

25  a separate representation in the DNA that there were no 
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 1  separate agreements, no representation agreements.

 2               THE COURT:  Fraud blows that all out.

 3               MR. DARCY:  No, it doesn't.  This is the 

 4  second side of the argument, Your Honor.  Fraud in the 

 5  inducement is not a defense to a holder in due course.  The 

 6  reason that is is because it's reasonably predictable in a 

 7  commercial transaction that somebody will sit there and lie 

 8  to your face about the terms of the deal.  And that's what 

 9  this whole waiver of defense and hell-or-high-water clause 

10  is.  There's two separate clauses that's what this is about.

11               THE COURT:  I understand.

12               MR. DARCY:  Let me finish.

13               THE COURT:  I understand that, but there's 

14  got to be -- I understand the waiver clause and all that but 

15  if in fact the whole underpinnings of the deal was they had 

16  to get them out of this Logix and it never happened and it 

17  wasn't signed at the time, it wasn't signed until May 18th.  

18  They signed it April 29th.

19               MR. HOLLINGSWORTH:  Exactly.  So -- 

20               THE COURT:  So, but in the meantime, you all 

21  didn't fulfill the conditions.

22               MR. HOLLINGSWORTH:  I'd like to address a 

23  couple of the Texas -- 

24               THE COURT:  There was no acceptance of the 

25  contract until May 18th.

                                                                      117

 1               MR. HOLLINGSWORTH:  Right.  A contract that 

 2  had a merger clause that destroyed the two other documents 

 3  that said that they were nonbinding that were signed on 

 4  April 29th.  Remember there was the application for 

 5  services, there was an application for hardware.  Those were 

 6  signed by the Plaintiff on April 29th.

 7               THE COURT:  Uh-huh.

 8               MR. HOLLINGSWORTH:  The Plaintiff also signed 

 9  -- okay.  And they stated in the top in bold this is a 

10  nonbinding application.  Then they executed a document that 

11  had a merger clause.  It doesn't matter which one they 

12  signed first, the two applications or the, or the document 

13  that had the merger clause, because it was stipulated in the 

14  document that had the merger clause, the lease agreement 

15  that we're here about, that it didn't become effective until 

16  May 18th.  The last effective document that the Plaintiff 

17  executed became effective on May 18th.  It merged 

18  everything, collapsed everything down.  Parole evidence.

19               MR. LOWNDS:  Your Honor -- 

20               MR. HOLLINGSWORTH:  It's over.

21               MR. LOWNDS:  This is our case in chief.  I'd 

22  like to go forward.

23               MR. HOLLINGSWORTH:  There's a lot of stuff in 

24  Texas law.  They're holding themselves out as the advocates 

25  for Texas law applying here.  Great.  But let's apply Texas 
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 1  law to contract construction, too.  Pesky things like 

 2  writings are presumed to be enforceable.  Writings are to be 

 3  construed as enforceable, not unenforceable.  I mean there 

 4  is a lot of Texas law that works to our advantage.  The 

 5  other thing -- well, as a matter of contract law, if the 

 6  Court wants to focus on what was executed on the 29th.

 7               THE COURT:  Seems like it's all part of the 

 8  same deal.

 9               MR. HOLLINGSWORTH:  It's not.  Not when 

10  you've got two papers that were executed that they say 

11  they're nonbinding and then you have a third document that 

12  has a merger clause that says that there's nothing outside 

13  the terms of this document that you are signing that 

14  addresses, that relates to this deal.  

15               The other thing that I would bring up as a 

16  matter of Texas statutory law is they're claiming that 

17  the -- that this contract involved services that were to 

18  take place over a course of five years.  Statute of frauds, 

19  Judge.  A service contract that can't be performed within a 

20  year needs to be in writing.  It's not in there.  It's not 

21  mentioned anywhere in there or in any other contractual 

22  document to which IFC is a successor in interest.  

23               Third point on the issue that you raised, an 

24  assignee can parse out -- an assignor can parse out what it 

25  assigns to an assignee.  Okay.  If it holds commercial 
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 1  paper, it can assign the commercial paper without assigning 

 2  its obligations under other agreements, assuming they're a 

 3  side agreement.

 4               THE COURT:  Now, I understand that part.  But 

 5  I'm wondering if there was an agreement in the first place 

 6  because there was never performance that was required as a 

 7  condition for that agreement to take place with regard to 

 8  Logix.

 9               MR. HOLLINGSWORTH:  To the extent that there 

10  had been any fraud prior to April 29th, 2004 or on April 

11  29th, 2004, it was snuffed out when they put ink to paper.

12               THE COURT:  I think it would be May 18th, 

13  wouldn't it.  There's no contract until May 18th.

14               MR. HOLLINGSWORTH:  The merger.  Okay.  So it 

15  snuffed everything out until May 18th or prior to May 18th.  

16  That doesn't do anything but help us.

17               THE COURT:  Is this all well explained in the 

18  trial briefs or do I need additional briefing.

19               MR. LOWNDS:  Your Honor, we're happy to brief 

20  all of this some more.  They're so far off base on their 

21  Article IX arguments.

22               THE COURT:  I'll go look at it.  I have not 

23  looked at the trial briefs.

24               MR. LOWNDS:  They're making the same argument 

25  that Formosa made in the supreme court where the supreme 
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 1  court said no that is fraud and issues the contract.  The 

 2  Corpus Christi Court of Appeals tossed that argument out the 

 3  window.  The courts of appeals agree with your view of the 

 4  law on that particular issue.  But cutting all that out, 

 5  we're still in our case and chief, and we'd like to, if Your 

 6  Honor has time, to hear our evidence on attorney's fees.

 7               THE COURT:  Oh, I thought we were through?  

 8               MR. LOWNDS:  No, they haven't agreed to our 

 9  stipulation.

10               MR. HOLLINGSWORTH:  We've got a stipulation 

11  right here.

12               MR. LOWNDS:  Are you guys agreeing to that or 

13  not?  If not, we want to go ahead and get our fees on so we 

14  can finish this.

15               THE COURT:  No, they have agreed to the 

16  numbers.

17               MR. LOWNDS:  They've eve not agreed on the 

18  terms at which we're agreeing to the numbers.

19               THE COURT:  They don't have to do that.  I 

20  just wanted to get the numbers for starters.  That takes 

21  care of a lot of the evidence of testimony.  The rest is 

22  legal issues.  

23               MR. LOWNDS:  We have to put on evidence, 

24  because we're not stipulating that their fees are reasonable 

25  at those numbers absent the balance of the stipulation.  
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 1  It's under specific terms that we're willing to stipulate to 

 2  that.

 3               MR. HOLLINGSWORTH:  We're stipulating to the 

 4  same numbers, Judge.

 5               MR. LOWNDS:  We're not willing to stipulate 

 6  to those numbers absent the terms of the stipulation.  I've 

 7  modified it the way they have asked it to be modified, that 

 8  it's in your discretion to award the fees.  I've put that 

 9  modification in there.  I don't know at this point if that's 

10  acceptable or not.

11               MR. HOLLINGSWORTH:  Can we change shall be to 

12  may?  

13               MR. LOWNDS:  That's fine.

14               MR. HOLLINGSWORTH:  Prevails at the trial 

15  court.

16               MR. LOWNDS:  That's fine.

17               THE COURT:  Don't say a word.  They're about 

18  to reach an agreement.

19               MR. LOWNDS:  That's fine.  If you put may in 

20  there, I'm willing to go with may.  I just want to know if 

21  we have an agreement.

22               THE COURT:  Guys -- I can now.

23               MR. DARCY:  Your Honor, just so we're clear 

24  on this, I'm a little confused.

25               THE COURT:  No, I want to say this.  He's 
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 1  released, right?  He doesn't have to come back?  

 2               MR. DARCY:  No, we have some more testimony 

 3  to get in from him, because there's actually a couple of -- 

 4  Your Honor, remember this is their case in chief, Your 

 5  Honor.  They've insisted on doing it this way.

 6               THE COURT:  I stayed late so he could go 

 7  home.

 8               MR. LOWNDS:  Frankly, I dropped the rest of 

 9  my questions so that we could be done on this.  I didn't 

10  realize they were going to call him back.

11               THE COURT:  I've got to go.

12               MR. DARCY:  Your Honor, if I can make an 

13  offer of proof, there are a couple of issues, one, I think 

14  Mr. Anderson testified today that he thought he was getting 

15  one bill for everything.

16               THE COURT:  Who?  

17               MR. DARCY:  Mr. Anderson.

18               MR. LOWNDS:  He didn't testify today.

19               MR. DARCY:  Yesterday.  I believe he 

20  testified he was getting one bill for everything.  The lease 

21  covered his telecom services.  Mr. Estok would testify that 

22  that's not how the program works.  They got two bills.

23               MR. LOWNDS:  Excuse me.

24               MR. DARCY:  I'm making an offer of proof.

25               THE COURT:  She well -- 
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 1               MR. DARCY:  She's asking if she could release 

 2  the witness.  I'm telling her what additional testimony we 

 3  could bring in.  We have two points to cover, Your Honor.  

 4               THE COURT:  But they're going to want to 

 5  subject him to cross-exam.

 6               MR. LOWNDS:  Absolutely.

 7               MR. TRUSEVICH:  He wasn't there when this was 

 8  made and it's -- 

 9               MR. DARCY:  I'm just saying his understanding 

10  of what the NorVergence program is.  He can certainly -- 

11               THE COURT:  You know what, we can -- it's 

12  5:25.  I feel so badly.  I mean we're not finished with him.  

13  I thought we'd be finished with him.

14               MR. TRUSEVICH:  I did, too.

15               MR. LOWNDS:  I just assumed they were done.  

16  And we thought we'd have a stipulation.  We may still -- 

17               MR. DAVENPORT:  Can we stipulate to the fees, 

18  guys?  

19               THE COURT:  Why don't you all go talk for a 

20  second.

21               MR. TRUSEVICH:  Can we stipulate or are we 

22  not going to?  

23               MR. LOWNDS:  Seems like the Texas lawyers 

24  have agreed on it.

25               MR. DARCY:  Your Honor, just so you know the 
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 1  issue, if Illinois law applies, there's no reciprocity in 

 2  Illinois.  Some states like, I think, Texas has reciprocity 

 3  on attorney fees provisions and California does, for 

 4  example.  But Illinois doesn't.  So if they were to prevail, 

 5  but you decided that Illinois law applied, they wouldn't get 

 6  fees.  That's the only issue.  That's driving them crazy.

 7               MR. LOWNDS:  That's not the issue.  That's 

 8  why we put may.

 9               MR. TRUSEVICH:  We changed it to may.  We 

10  just asked you.

11               MR. DARCY:  So can we put that agreement on 

12  the record so we can determine how it applies.

13               THE COURT:  Go ahead.

14               MR. LOWNDS:  No, I'm not going to agree to 

15  that, because I'm not familiar with Illinois law.  I'm not 

16  prepared to make the argument on it.

17               MR. DARCY:  I'm saying that's my argument.  

18  You can make the argument under Illinois law this you do get 

19  fees.

20               THE COURT:  You all can make the arguments 

21  and not having somebody sitting here from Illinois.

22               MR. HOLLINGSWORTH:  Judge, if we can get your 

23  construction of the language that we've got sitting here in 

24  front of us so that both sides know exactly what we're 

25  dealing with.
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 1               MR. LOWNDS:  I don't think an advisory 

 2  opinion is appropriate, Your Honor.

 3               THE COURT:  I'm not going to do an advisory 

 4  opinion.

 5               MR. HOLLINGSWORTH:  She won't give us an 

 6  advisory opinion even if I had the gall to ask for one.

 7               THE COURT:  Okay.  It says -- okay.  When you 

 8  change it to may, it leaves it to my discretion.  That 

 9  leaves just the legal issue.  And we can work that out 

10  later.

11               MR. HOLLINGSWORTH:  Okay.

12               THE COURT:  This is fine.

13               MR. HOLLINGSWORTH:  That's my opinion of what 

14  it says, too.

15               MR. TRUSEVICH:  If we're in agreement, I just 

16  want to read it in the record.

17               MR. HOLLINGSWORTH:  Okay.

18               THE COURT:  Go ahead.

19               MR. TRUSEVICH:  Are we ready to read it in?  

20  Even though we're going to file this, Judge, just because 

21  there's a bunch of changes and my handwriting is not the 

22  best and their's may not be the best.  "Stipulation, the 

23  parties hereby agree not to enter evidence at the trial 

24  court regarding reasonable and necessary attorney's fees and 

25  instead stipulate that the party (Plaintiff or Defendant) 
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 1  that prevails at the trial court may be awarded the 

 2  following attorney's fees in the trial Court's discretion 

 3  and the parties hereby further stipulate that the following 

 4  amounts are both reasonable and necessary; attorney's fees 

 5  through trial, $45,000; attorney fees for appeal, $30,000; 

 6  attorney fees for responding to an application for PDR, 

 7  petition for discretionary review, $15,000; attorney's fees 

 8  should PDR petition for discretionary review by the U.S. 

 9  Supreme Court be granted, $15,000.  End of stipulation.  

10  Andy Trusevich signed for the Plaintiff and -- 

11               MR. HOLLINGSWORTH:  I signed it.  Yeah.  

12  There's only one thing.  I want to make sure.  It may just 

13  be.  You said Texas -- you said U.S. Supreme Court.  It 

14  doesn't say that on that.

15               MR. TRUSEVICH:  I thought it said Texas 

16  Supreme Court.

17               MR. HOLLINGSWORTH:  We meant Texas Supreme 

18  Court.  I agree to that.

19               MR. TRUSEVICH:  Yeah, I just wanted you to 

20  state your name for the record.

21               THE COURT:  That's okay.  We know it's Texas.

22               MR. TRUSEVICH:  Attorney's fees for 

23  responding to Texas Supreme Court, $15,000.

24               THE COURT:  We got that.  That's that thing.  

25  We understand.
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 1               MR. TRUSEVICH:  Your Honor, we hereby offer 

 2  the stipulation into evidence as Plaintiff's Exhibit -- 

 3               THE COURT:  Forty-seven is admitted.  I know 

 4  there's no objection.  It's a stipulation.  So there you go.  

 5  Now, I assume any issue over the damages, be it $11,400, 

 6  $24,000, $30,000, you may get a question on that.  Anything 

 7  else?  

 8               MR. HOLLINGSWORTH:  Are we not going to have 

 9  any kind of closing arguments?  

10               THE COURT:  I'm going to let you do closing, 

11  but not right now.  Maybe tomorrow afternoon.  But let's 

12  let -- let's let him off the hook.

13               MR. DARCY:  Can we finish up with him right 

14  now?  

15               THE COURT:  How long would that take?  

16               MR. DARCY:  I think I've probably got 20 on 

17  direct.

18               THE COURT:  No, I can't do it.

19               MR. TRUSEVICH:  Then we're going to have 

20  cross from that, Your Honor.  We're going to have 20 minutes 

21  worth of cross.

22               THE COURT:  I have an interview, you know, 

23  tonight.  And this is not the only thing I have -- I've got 

24  other things.  I don't go home.  Okay.  I'm booked.

25               MR. TRUSEVICH:  Tomorrow would be good.
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 1               THE COURT:  I've got somewhere else I've got 

 2  to be.  Hang on a minute. 

 3               (Recess taken)
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 1                     PROCEEDINGS

 2               THE COURT:  All right.  I did read part of 

 3  your trial brief as to the choice of law.  And if you'll 

 4  give me one minute, I want to check one thing.  I may have a 

 5  ruling for you on that one.  

 6               MR. DARCY:  Your Honor, we also filed a 

 7  motion in limine that addressed the same issue.  Attached to 

 8  that was a case from the Seventh Circuit that was not 

 9  attached to the trial brief, which would probably be 

10  considered important on that.  But it's up to the Court.  

11  It's part of the file.

12               THE COURT:  There's nothing in here about 

13  choice of law in your trial brief?  

14               MS. DEVASSY:  No, because we filed a motion 

15  in limine.

16               THE COURT:  For a nonjury trial.  I haven't 

17  even looked at it.

18               MR. DARCY:  I'll bring you a copy right now.

19               THE COURT:  Here.

20               MR. DARCY:  You've got it?  The same thing?

21               MR. HOLLINGSWORTH:  It is addressed in the 

22  first portion of our trial brief.

23               THE COURT:  Well, basically you're saying 

24  that the choice of law provision in the lease prevails since 

25  it was contracted for, but they're stating it wasn't clear 
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 1  and ambiguous and -- I mean that it wasn't clearly set 

 2  forth, that it was in the tiny print on the back -- and, 

 3  therefore, failed for that reason.  As well as there's no 

 4  connection between -- where's IFC located?  

 5               MR. DARCY:  Illinois.

 6               THE COURT:  But where's Novergence located?

 7               MR. DARCY:  New Jersey.

 8               MR. TRUSEVICH:  And that's our point, Your 

 9  Honor.       

10               THE COURT:  So why would Novergence do that 

11  if they're not connected with Illinois at all?  

12               MR. LOWNDS:  Your Honor, the clause doesn't 

13  even say Illinois.  

14               THE COURT:  Huh?

15               MR. LOWNDS:  The clause is what's called a 

16  floating choice of law provision that they are very proud -- 

17  they have actually convinced one court to use that to 

18  enforce jurisdiction as opposed to necessarily venue.  But 

19  the case they attached to their brief is worth reading 

20  because the judge recites in there, "I realize I'm in the 

21  vast minority in enforcing this choice of law provision, but 

22  all these other courts that reject them uniformly are all 

23  wrong and I'm correct."

24               But that particular provision doesn't have 

25  any state selected.  It just says where the rentor was 
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 1  located.  And at that time we signed the contract, the 

 2  rentor was located in New Jersey.  The contract itself, 

 3  there's absolutely no connection to the State of Illinois.

 4               MR. TRUSEVICH:  And, more important, Judge, 

 5  here we are in Dallas, Texas.  These people from New Jersey, 

 6  these Novergence people, came down, came to Specialty's 

 7  offices; talked to them; negotiated these contracts.  

 8  They're all signed here in Dallas County.  We have no idea 

 9  who IFC people are.  They have this secret relationship back 

10  here on April 29th.  We didn't know about it.  And so it's 

11  New Jersey and Texas.  

12               But what they want to say is, oh, well, if 

13  IFC bought this and they were in the Netherlands, then the 

14  law of the Netherlands applies, too.  And, Your Honor, 

15  that's just not the way we do things out here.

16               MR. HOLLINGSWORTH:  He's not trying to 

17  hometown us, is he?  

18               MR. TRUSEVICH:  You're from Dallas, too.

19               MR. HOLLINGSWORTH:  He's not trying to 

20  hometown my client?  I mean I take offense at "down here" 

21  and all of that stuff.  Please.  If you were a litigant 

22  sitting in this courtroom, how would you feel if a lawyer 

23  said that's not the way we do things down here.  And, by the 

24  way, the judge he was citing to was a fellow we've all heard 

25  of, because he won a Nobel Prize, Richard Posner. 
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 1               MR. TRUSEVICH:  Marcy in my office, her mom 

 2  thinks she's very smart.  She says he's wrong, too.  So I 

 3  think we're on even grounds there.

 4               THE COURT:  Who?

 5               MR. TRUSEVICH:  Marcy in my office.

 6               MR. LOWNDS:  She's a Baylor graduate.  She 

 7  graduated from Baylor.

 8               THE COURT:  Oh.  Well, what I was going to 

 9  say is that -- he knows what just happened.  He saw the 

10  Baylor chart.  But the -- the Seventh Circuit.  I mean we're 

11  under the Fifth Circuit.  Is there any case under the Fifth 

12  Circuit?  

13               MR. DARCY:  Your Honor, there's not.  Can I 

14  just make a sort of formal argument at this point just to 

15  give you the background?  I think as our client's already 

16  testified, there are a number of leasing companies around 

17  the country that brought this paper.  There are a number of 

18  suits pending all over the country with respect to this 

19  paper.  There are only two appellate courts that have looked 

20  at the forum selection clause:  An Ohio Intermediate 

21  Appellate Court and the Seventh Circuit Court of Appeals.  

22  Both appellate courts have upheld the enforceability of the 

23  forum selection clause.  Okay?

24               The only Illinois state court case on point 

25  is an unpublished appellant opinion from the First District, 
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 1  Cook County.  That clause is fully briefed.  We're waiting 

 2  for an oral argument date on that case.  But that opinion 

 3  also upholds the forum selection clause.  Posner, in his 

 4  opinion -- which by the way is 3-0; it's Evans, Williams and 

 5  Posner, a unanimous decision -- they go through this with a 

 6  fine tooth comb, Your Honor.  It's a 13-page opinion that 

 7  came out last Wednesday.  And they just ripped the lessees, 

 8  Your Honor.  There's no sparing any courtesy whatsoever to 

 9  the lessee's argument in this opinion.  

10               So I want you to read it because it's a 

11  critical issue.  And this opinion, just so we're clear, and 

12  I don't want to misrepresent it to the Court, it's a forum 

13  selection clause opinion, Your Honor.  It's not a choice of 

14  law provision.  So our arguments are an analogy.  We're just 

15  saying if the forum selection clause is enforceable because 

16  it's the very same language, then the choice of law 

17  provision must be also enforceable for the same reasons.  

18               And the reasons are that the whole idea here, 

19  Your Honor, is to promote the enforceability of commercial 

20  paper.  And Posner's whole point is you don't sign this kind 

21  of stuff unless you intend to be bound by it.  You don't get 

22  to come to court and say, I didn't mean to do this; I know 

23  it says this; and I know I can't make an articulate, 

24  defensible argument of why this doesn't mean what it says it 

25  means, but it just isn't fair.  You don't get to do that in 
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 1  the commercial context.  You never get to do that in the 

 2  commercial context, Your Honor. 

 3               They have an unconscionability defense in 

 4  this case, Your Honor.  I want to have them cite a case, a 

 5  commercial contract case, other than for drugs or 

 6  prostitution or illegal consideration, where a Court has 

 7  found that contract unconscionable.  It's incredibly 

 8  difficult to do.  It's impossible because both parties are 

 9  presumed to have a level of knowledge that can understand.  

10  To give you an analogy, Your Honor, a person couldn't have 

11  graduated from the third grade -- 

12               THE COURT:  Are we doing closing arguments?  

13               MR. LOWNDS:  I know, Your Honor.

14               MR. DARCY:  No, Your Honor.  But the contract 

15  point is important, Your Honor.  Because you might not have 

16  graduated from the third grade, but you're a criminal 

17  suspect in a murder and the police pull you over and they 

18  give you an oral Miranda right and you waive it, you could 

19  be on death row six months from now.  But these guys who 

20  signed this contract, they're not bound by the --  

21               THE COURT:  I don't want to go there right 

22  now.  We've got some time problems.  What I'm looking at is 

23  fraud.  If there's fraud, there's no contract.

24               MR. DARCY:  That's not true, Your Honor.

25               THE COURT:  That's your opinion.  So I'm 
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 1  going to look at it.  So let's move on.  Where are we?  

 2               MR. LOWNDS:  Well, Your Honor, we've got one 

 3  more witness that he is a repeat performance, Mr. Estok just 

 4  very briefly.

 5               THE COURT:  Come on back up.  There he is 

 6  behind the screen.  Good morning.

 7               THE WITNESS:  Do I need to swear in again?  

 8               THE COURT:  No, you're still under oath.  

 9  You've never been released.

10               THE WITNESS:  Okay.

11               THE COURT:  Now, let's see -- 

12               MR. DARCY:  Your Honor, they -- Your Honor, I 

13  object to this.  Your Honor, they passed the witness 

14  already.  If you remember, they called John Estok.  I had to 

15  cross him, and then they said they were done.  

16               THE COURT:  No, they didn't.

17               MR. DARCY:  And then we --

18               THE COURT:  No, they did not.  I remember the 

19  conversation very well last night because you all agreed to 

20  do certain things and other things didn't happen, so they 

21  wanted to recall him.  And that's where we are.

22               MR. DARCY:  Your Honor, it must be in the 

23  record though, Your Honor.

24               THE COURT:  It is in the record.

25               MR. DARCY:  She could read it back.
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 1               THE COURT:  No.  I remember the record and 

 2  we're moving on.  

 3               MR. LOWNDS:  It doesn't make any difference.  

 4  This is a silly argument.

 5               THE COURT:  It was all in the record, and I 

 6  cannot recite it all word for word.  Go ahead.

 7                 REDIRECT EXAMINATION

 8  BY MR. LOWNDS:

 9      Q    Mr. Estok, you're of course familiar with the 

10  Specialty Optical lease, correct, sir?

11      A    I am.

12      Q    And you're aware that that lease was executed in 

13  Dallas, Texas, right?

14      A    Correct.

15      Q    Okay.  And it was the Novergence people who sold 

16  that lease, who induced my clients to sign the lease.  

17  You've heard the testimony that they came to Dallas, Texas 

18  to get that lease signed, correct?  

19      A    Yes.  

20               THE COURT:  Wait a minute.  Cayce, I said can 

21  almost recite it word for word.

22               THE REPORTER:  Oh.  I just misunderstood you.

23               THE COURT:  It's that Texas twang.  Can 

24  almost.  Okay.  I'm sorry.  Go ahead.

25      Q    You would agree with me, sir, that Novergence is 

                                                                      12

 1  based in New Jersey, correct?

 2      A    Correct.

 3      Q    And, in fact, there's absolutely nothing in the 

 4  underlying contract documents whether it's the acceptance 

 5  form, whether it's the lease form or the application for 

 6  service or any of these other documents that we've looked at 

 7  over the course of the last day that would put Specialty 

 8  Optical on notice that somebody would be coming in and 

 9  claiming Illinois law applies, correct?  

10               MR. DARCY:  Objection, Your Honor.  Calls for 

11  a legal conclusion. 

12               THE COURT:  He can answer if he knows.

13               MR. DARCY:  So are you overruling my 

14  objection, Your Honor?  

15               THE COURT:  I didn't.  I said he can answer 

16  if he knows the answer to the question.  

17               MR. LOWNDS:  Would you like me to repeat the 

18  question?

19               THE WITNESS:  Yes.

20      Q    (By Mr. Lownds) There's nothing in any of these 

21  documents related to the SOS lease that were signed at the 

22  time that SOS lease was signed by Specialty Optical that has 

23  the word Illinois anywhere in there, does it?  

24      A    At the time it was signed?  

25      Q    Yes, sir.  
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 1      A    It does not.

 2      Q    And there's nothing that puts these people at SOS 

 3  on notice that some lawyer would come along a year later and 

 4  claim that they should be governed by Illinois law, is 

 5  there?  

 6               MR. DARCY:  Objection again, Your Honor.  

 7  Calls for a legal conclusion.

 8               THE COURT:  Well, we'll just ask him what his 

 9  own personal opinion is, but not a legal conclusion.  Legal 

10  conclusions, we realize, are just -- his own personal, if he 

11  were to read it, would he know if he were signing it that he 

12  would be later subject to Illinois law?  

13      Q    Mr. Estok -- 

14               THE COURT:  I'm asking that question.  

15               MR. LOWNDS:  I'm sorry, Your Honor.

16               THE WITNESS:  Okay, Your Honor -- 

17               THE COURT:  If you were reading it and you 

18  were Specialty Optical, would you be able to see in there 

19  that you might be subject to Illinois law?

20               THE WITNESS:  Yes.

21               MR. DARCY:  Your Honor, I'd just object on 

22  relevance grounds to the extent that's a hypothetical.

23               THE COURT:  He already answered.

24      Q    (By Mr. Lownds) And, Mr. Estok, we can take that 

25  one step at a time.  Can you show me -- you've got Exhibit 
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 1  No. 1 in front of you, Plaintiff's Exhibit No. 1 or 

 2  Defendant's Exhibit No. 1?

 3      A    Yes.

 4      Q    Can you show me in there where it says that 

 5  Illinois law will apply?  Can you point that out to me in 

 6  either Defendant's Exhibit 1 or Plaintiff's Exhibit No. 1?

 7      A    If this -- "under applicable law, if this lease 

 8  is assigned by rentor, the state in which the assignee's 

 9  principal offices are located without regard to such stage 

10  choice of law considerations and all legal actions relating 

11  to this lease shall be venued exclusively in the state or 

12  federal court located within that state".  

13      Q    Did you have trouble understanding my question, 

14  sir?

15      A    No, I didn't have trouble understanding your 

16  question.

17               MR. DARCY:  Argumentative, Your Honor.

18               THE COURT:  Sit down.

19      Q    Let me try to rephrase it so you can understand 

20  it better.  Where -- can you show me where in the lease that 

21  it says that SOS is going to be subject to Illinois law?  

22               MR. DARCY:  Objection, Your Honor, asked and 

23  answered.  

24               MR. LOWNDS:  I just want to know where that 

25  is in the lease.

                                                                      15

 1               THE COURT:  Well, he answered that.  I'm 

 2  going to sustain that.  Argumentative is not an objection 

 3  that you're allowed to use because it's cross exam.  So -- 

 4  okay.  

 5      Q    (By Mr. Lownds) Are you aware of any documents -- 

 6  outside of that -- you read that one little provision that 

 7  said, you know, there might be somebody that comes along 

 8  who's somewhere else and you might be subject to some other 

 9  state's law.

10               MR. DARCY:  Objection, Your Honor.

11               THE COURT:  Don't interrupt his question.

12               MR. DARCY:  If he would ask a question, that 

13  would be helpful.

14               THE COURT:  Let him finish his question.

15               MR. DARCY:  He's making -- he's just making 

16  argument.

17               THE COURT:  Let him finish his question.  And 

18  he is allowed to ask argumentative questions because it's 

19  cross exam.

20               MR. DARCY:  But he hasn't actually phrased a 

21  question.  That's my complaint, Your Honor.

22               THE COURT:  It was as a question.

23               MR. LOWNDS:  Well, if you'd let me get to the 

24  second half, I was -- 

25               THE COURT:  And we're never gonna finish this 
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 1  if we don't follow those procedures.  

 2               MR. LOWNDS:  May I proceed, Your Honor?      

 3               THE COURT:  You may.

 4      Q    (By Mr. Lownds) Mr. Estok, besides that one 

 5  little provision you read to us, is there anything else that 

 6  you want to rely on in that lease that you claim puts my 

 7  clients on notice of Illinois law or that Illinois law would 

 8  be -- that you would seek to enforce Illinois law on this 

 9  transaction?

10      A    No, that's it.

11      Q    And you would agree with me that as of the time 

12  my client signed that lease, that transaction had absolutely 

13  no relationship whatsoever to the State of Illinois?

14      A    Correct.

15      Q    All right, sir.  Mr. Estok, you're not aware of 

16  any documents or any evidence that at the time this lease 

17  was signed, that my client was told about some relationship 

18  between Novergence and IFC?

19      A    No.

20      Q    Prior to April 29th, 2004 when my client signed 

21  this lease, IFC had been buying leases.  We went through 

22  that whole time line before?

23      A    Yeah.

24      Q    Had been buying leases from Novergence, right?

25      A    Yes.
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 1      Q    And despite the fact that it had bought how many 

 2  leases from Novergence prior to April 29th of 2004?

 3      A    I don't know.

 4      Q    Hundreds?

 5      A    Hundreds.

 6      Q    Despite the fact that IFC had bought hundreds of 

 7  leases from Novergence, no one from IFC or Novergence told 

 8  my client that IFC would be buying this lease, did they?  

 9               MR. DARCY:  Your Honor, objection, foundation 

10  to the extent what Novergence told its clients.  

11               MR. LOWNDS:  That's fair enough.

12               MR. DARCY:  He doesn't have any knowledge 

13  about what Novergence told them.

14               MR. LOWNDS:  I'll withdraw that question.

15      Q    (By Mr. Lownds) You're not aware of any statement 

16  or communication to my client that was made that informed my 

17  client of the fact that IFC was going to be buying this 

18  lease? 

19      A    Prior to?  

20      Q    Yes, sir, prior to them signing?

21      A    Prior to, that's correct.

22               MR. DARCY:  Your Honor, objection to the 

23  extent that now -- I'll withdraw the objection.

24      Q    (By Mr. Lownds) Did IFC file a proof of claim in 

25  the Novergence bankruptcy?
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 1      A    I believe we did.

 2      Q    And do you know whether that proof of claim 

 3  included any amounts for the holdback?

 4      A    I don't know.

 5      Q    Did -- on the eve of the bankruptcy, before the 

 6  bankruptcy was filed, which I think you said was June 29th 

 7  or so -- 

 8               MR. DARCY:  Your Honor, objection to the 

 9  extent it's relevant.  Again, we're after the assignment 

10  date.

11               THE COURT:  Overruled.

12      Q    Okay.  Let me start over again.  You had 

13  previously told me that you believe that the bankruptcy was 

14  filed on June 29th -- I'm just trying to get a date fixed -- 

15  of 2004, correct?

16      A    Yes.

17      Q    Okay.  On June 16 of 2004, did IFC enter into a 

18  contract with Novergence to get even more security for 

19  itself?

20      A    It did.

21               MR. DARCY:  Objection.  This is asked and 

22  answered, Your Honor.  They addressed this on their original 

23  direct about the security.

24               THE COURT:  Let's just finish this up.  

25               MR. LOWNDS:  I don't know how I could have, 
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 1  Your Honor, since I didn't have the documents.

 2               THE COURT:  He's back to a little bit of 

 3  predicate.  I don't know where he's going, but we've just 

 4  got to -- it's a bench trial, so -- 

 5               MR. LOWNDS:  Your Honor, if I may approach 

 6  the witness?  

 7               THE COURT:  You may.

 8      Q    (By Mr. Lownds) Mr. Estok -- Mr. Estok, I'm going 

 9  to mark this as Plaintiff's Exhibit, as Plaintiff's Exhibit 

10  No. 48 and ask you if this is the June 16, 2004 security 

11  agreement pursuant to which IFC was trying to get additional 

12  collateral to even further protect itself?

13      A    It looks like it.

14               MR. DARCY:  Your Honor, I'm going to have to 

15  object.  He's on a redirect of his own witness.  This is way 

16  beyond the scope.  He's already -- 

17               THE COURT:  Okay.

18               MR. DARCY:  -- covered this a long time ago.

19               THE COURT:  Here's my understanding of what 

20  happened yesterday.  He was passed, but with the 

21  understanding, because it was the end of the day, that you 

22  were going to stipulate to attorney fees and you were going 

23  to -- which ended up not going real well at first but it 

24  ultimately happened -- and with the issue of there was 

25  another outstanding issue where you wouldn't have passed him 
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 1  if you had known that he wasn't going to agree to, what was 

 2  that?  I'm trying to refresh my memory from yesterday.  

 3               MR. LOWNDS:  It was relating to the 

 4  stipulation.  But, Your Honor, it really doesn't make any 

 5  difference.  If -- since we have wide open cross, if he 

 6  wants to take him on direct, I'll ask all these questions on 

 7  my cross-examination of him in their case.  Either way.  It 

 8  doesn't matter.

 9               MR. TRUSEVICH:  Your Honor, I believe he's 

10  almost done.  

11               MR. LOWNDS:  I am.

12               MR. TRUSEVICH:  If you'd give him five 

13  minutes.

14               MR. LOWNDS:  But either way I can ask the 

15  questions.  I'll get the questions in.  So they won't be 

16  able to dodge them.  I'll get them in either now or later.  

17  It doesn't matter to me.

18               MR. DARCY:  I'd like later.  

19               MR. LOWNDS:  If he's happier with later, 

20  that's fine.  I don't mind.

21               THE COURT:  I do.  It's a waste of the 

22  Court's time.  It doesn't matter who calls whom first.  You 

23  can call him later; you can call him sooner.  He's still 

24  here.  I'd like -- the Court's been trying to let this guy 

25  go home.  I do like his shopping every night.  But, you 
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 1  know, my understanding is he was going to be testifying this 

 2  morning, and I had him come in special this morning so that 

 3  he could catch a plane out this afternoon.  And I just think 

 4  that it's much quicker to get it done this way.  We can flip 

 5  it around if you want, but I don't see why because we don't 

 6  have a jury.

 7               MR. DARCY:  My only -- this is asked and 

 8  answered, Your Honor.  He's talking about the security 

 9  agreement about these leases that they published.

10               THE COURT:  But you know what, he's going to 

11  do it.  I'm going to give him a little leeway because the 

12  objection will probably take longer than the testimony at 

13  this point.

14               MR. DARCY:  The relevance of the thing is so 

15  irrelevant, we would never get to it because it's a June 

16  24th document.  The assignment was made -- 

17               THE COURT:  No, I sort of see where they're 

18  going.  So I'm not -- I'm going to let you all just -- I 

19  think these attorneys can tie it up one way or another.  If 

20  they can't, they can't.  In the meantime, let's not just 

21  keep fighting over the relevance issues.  Let's just get it 

22  done, do the briefing applying to the law.  It will be much 

23  faster that way.  

24               MR. LOWNDS:  May I proceed, Your Honor.

25               THE COURT:  You may.  Wait a minute.
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 1               MR. DARCY:  Your Honor, I apologize for being 

 2  so persistent, but just so we're clear, you're overruling my 

 3  objection?  

 4               THE COURT:  I'm overruling on relevance.  I'm 

 5  going to give these attorneys leeway to see if they can tie 

 6  it together.

 7      Q    (By Mr. Lownds) Mr. Estok, your attorney called 

 8  this a June 24th -- 

 9               THE COURT:  And then we have this -- based on 

10  this desire for this Court to get this case over with, I'm 

11  going to overrule your objection.  So it's my inherent 

12  power.  It's my time.

13               MR. DARCY:  Thank you.

14      Q    Mr. Estok, your -- 

15               (Interruption)

16               THE COURT:  Okay.  Let's go ahead.

17               MR. LOWNDS:  Thank you, Your Honor.

18      Q    (By Mr. Lownds) Mr. Estok, your lawyer just 

19  called this a June 24th agreement.  Would you tell the Court 

20  when it's -- what the date is right up at the top?

21      A    It says, "this security agreement is made as of 

22  June 16th, 2004."

23      Q    And that's important because the bankruptcy of 

24  Novergence wasn't filed until a couple weeks after this, 

25  right?
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 1      A    Right.

 2      Q    And you guys knew that something was coming down 

 3  the pipe toward Novergence because you went and got yourself 

 4  a whole bunch of -- tried to get yourself a whole bunch of 

 5  additional collateral, right?

 6      A    We negotiated that, yeah.

 7      Q    Okay.  And did somebody at Novergence call you 

 8  and tell you, We're having some severe financial problems; 

 9  you need some more collateral?

10      A    No.

11      Q    Did you call them and say, We're very concerned 

12  that we've been getting all these calls from customers and 

13  letters and, you know, you guys aren't hooking people up 

14  properly?

15      A    No.

16      Q    Okay.  And, in fact, sir, you aren't, weren't the 

17  primary contact with Novergence, were you?

18      A    On this matter?  

19      Q    Yes, sir.  

20      A    No.

21      Q    And you have no idea whether somebody from 

22  Novergence called your primary contact and said, Hey, -- by 

23  the way, who was that primary contact?

24      A    Rudy Trebels, the CEO.

25      Q    How do you spell Trebels?
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 1      A    T-r-e-b-e-l-s.

 2      Q    You have no idea if somebody from Novergence 

 3  called Mr. Trebels and said, Hey, we're going down the 

 4  tubes.  We need -- you guys better get some additional 

 5  collateral because the end is near?  

 6               MR. DARCY:  Your Honor, I object.

 7      Q    You don't have any idea if that occurred, do you?

 8               MR. DARCY:  Your Honor, I object.  They have 

 9  to have a good faith basis for cross-examination.  If they 

10  had a witness here who was going to testify to those facts, 

11  they could get that in.  But they can't just sit here and 

12  have this innuendo when they don't even have a witness from 

13  either Novergence or IFC to testify to any of that 

14  testimony.

15               THE COURT:  I'm the Court.  I know that.  

16  I've been around for ten years.

17               MR. DARCY:  I understand.

18               THE COURT:  Be seated.  Don't just stand 

19  there.  I'm overruling.  I know it's not evidence.

20      Q    (By Mr. Lownds) Mr. Estok, you don't know that, 

21  do you?

22      A    Excuse me?  

23      Q    You don't know what communications occurred 

24  between Novergence and Mr. Trebels, do you?

25      A    I have an understanding of that, but I don't have 
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 1  any firsthand knowledge of that, no.

 2      Q    All right, sir.  Now, when you had that second 

 3  amendment that was signed, I believe you testified that the 

 4  second amendment was designed to, in your words, incentivize 

 5  Novergence to get lines in place, correct?

 6      A    Yes.

 7      Q    And you wanted to see a significant -- I believe 

 8  that's the word that was used in the second amendment -- a 

 9  significant improvement in the level of connection, correct?

10      A    Yes.

11      Q    And when I say level of connection, I'm referring 

12  to Novergence hooking up its customers to phone service?

13      A    Yes.

14               THE COURT:  Just a minute.  Okay.  The 

15  question was confused back a couple or three earlier.  And 

16  I'm not quite sure what you were answering to.  So let me 

17  see if I can figure that out.  You're saying that you had an 

18  understanding of that.  And I don't know what that is.  And 

19  it had been in regards to the question about somebody from 

20  Novergence calling Mr. Trebels and saying, We're going down 

21  the tubes, and we need additional collateral because the end 

22  is near.  That was the question.  And you said you have an 

23  understanding of that.  And I'm not sure that's what you 

24  meant.  What did you mean?  I want to get that cleared up.  

25               THE WITNESS:  I believe I answered no to that 
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 1  question.

 2               THE COURT:  I'm confused at this point.  And 

 3  I want the record to reflect that Mr. Darcy's been standing 

 4  up most of the time.  That's why I said be seated.  Because 

 5  it's like he's just standing there even when he doesn't have 

 6  an objection.  So be seated.

 7               MR. DARCY:  Okay.  I thought you were asking 

 8  me a question, Your Honor.  That's why I stood.

 9               THE COURT:  I get to ask him anything I want.

10               MR. DARCY:  I thought you were asking me a 

11  question.  That's what I said.

12               THE COURT:  Well, I was.  But I'm clearing up 

13  for the record that I'm not trying to be on your case.  It's 

14  just you needed to be seated while he's asking his question.

15               MR. DARCY:  I stood up just then because I 

16  thought you were talking to me.

17               THE COURT:  No, no, no, no.  I'm talking 

18  about prior when I made the comment on the record.  Not 

19  right now.  Not right now.  So anyway, I'm now a bit 

20  confused as to what your testimony is, and I'm trying to 

21  clear it up.  So hang on.  Okay.  

22               Okay.  The final question after was, "You 

23  don't know what communications occurred between Novergence 

24  and Mr. Trebels, do you?"  And this had all been after this 

25  question about, we're going down the tubes, blah, blah, 
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 1  blah.  And your answer was, "I have an understanding of 

 2  that, but I don't have any firsthand knowledge of that, no."  

 3  So what do you mean by that answer?

 4      A    Well, Your Honor, I was not a party to the 

 5  conversations, but I was told what the conversations were.  

 6  So I have an understanding of what the conversations were.

 7               THE COURT:  Well, what was the basic subject 

 8  matter of the conversations?  Not hearsay?

 9               THE WITNESS:  With respect to this document?  

10               THE COURT:  No, about -- yeah, and about the 

11  extra collateral.  What was it about?

12               THE WITNESS:  Would you like me to give my 

13  understanding?  

14               THE COURT:  Please.

15               THE WITNESS:  Fine.  As I testified, I think, 

16  yesterday, we decided to, for exposure reasons, take a time-

17  out with this account.  And we notified them some time in 

18  May that we would honor our backlog, but we didn't want new 

19  applications.  They called us to say that they would like to 

20  find a way for us to continue to buy new business from them.  

21  And if we -- if they could give us some additional 

22  collateral, would that allow us to continue to buy new paper 

23  from them?  

24               And the whole basis of this document was to 

25  structure some additional collateral that would enable us to 
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 1  do that.  Never got -- I mean the documents were signed, the 

 2  UCC was filed, we never got the chattel papers.  It never 

 3  really got concluded.  And by the time we were getting close 

 4  to concluding it, the bad news came out at the end of June 

 5  which stopped us from concluding the process.

 6               THE COURT:  Okay.

 7      Q    (By Mr. Lownds) And, Mr. Estok -- 

 8               MR. LOWNDS:  Your Honor, may I proceed?  

 9               THE COURT:  Yes.

10      Q    Mr. Estok, following up on the, Her Honor's 

11  question to you, I believe when I was examining you 

12  yesterday, you said that IFC wanted to provide, I had the 

13  word notice that it wanted to stop in the April to May of 

14  2004 time frame, correct?

15      A    Yes.

16      Q    All right, sir.  And this agreement where you 

17  guys are getting more security is June 16, 2004, correct?

18      A    That's the date, yeah.

19      Q    Now, on the second amendment -- and that's under 

20  Defendant's Exhibit No. 13, the last page -- your lawyer 

21  asked you about that, about how it was designed to 

22  incentivize Novergence to get more lines in place.  We just 

23  talked about that.  Tell me when you have that page in front 

24  of you?

25      A    I have it in front of me right now.
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 1      Q    All right, sir.  If you go to Subparagraph D on 

 2  that May 2004 amendment, it talks about the fact that IFC 

 3  will not be required to release the holdback funds until the 

 4  percentage of customers not fully connected within 16 days 

 5  of funding -- did the next word say "improves 

 6  significantly"?

 7      A    Correct.

 8      Q    And then it's anticipated that the average 

 9  percentage of customers not fully-connected should normally 

10  range five to ten percent of funded business, right?

11      A    Correct.

12      Q    And so it had to improve significantly those 

13  people who were connected from some number to even get to 

14  five to ten percent, correct?

15      A    Yes.

16      Q    And do you know at this point in time in May of 

17  2004 how much it had to improve, what that significant 

18  improvement had to be?  Was it 20 percent?  Fifty percent?

19      A    I don't recall.

20      Q    Do you know how many hundreds or thousands of 

21  people had to be hooked up to improve significantly to get 

22  to the 10 percent level?

23      A    No, I don't recall.

24      Q    And, in fact, Novergence never got to that ten 

25  percent level, did it?
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 1      A    No.

 2      Q    And you knew that the customers weren't being 

 3  hooked up, and that they hadn't improved significantly, as 

 4  you put in your document, because you were getting letters 

 5  and phone calls starting in January of 2004 and continuing 

 6  all the way through May of 2004 of unhappy customers who 

 7  were getting bills but no service, correct?

 8      A    Correct.

 9      Q    All right, sir.  Now, when you said you entered 

10  into the March amendment to let Novergence take some credit 

11  risk, when Novergence takes the more credit risk, that 

12  reduces the credit risk for IFC, right?

13      A    That was the theory, yes.

14      Q    Okay.  So as of March, you were trying to reduce 

15  the credit risk for IFC by putting more of the credit risk 

16  on Novergence, right?

17      A    Yes.

18      Q    Now, you bought the IFC lease, just so we're 

19  absolutely clear on this -- and I don't want to retread old 

20  ground, but this is just a predicate for my next question to 

21  avoid becoming an objection.  Y'all paid $11,743.  We talked 

22  about that ad nauseam yesterday, right?

23      A    Right.

24      Q    Okay.  And essentially what you guys were looking 

25  for, you want not only the face value of the lease but 
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 1  accrued interest and/or an interest factor plugged into it 

 2  to get to a number that's even higher than $24,000, correct?

 3      A    I think we have a damages calculation, yes.

 4      Q    And what number is that?

 5      A    I don't have it in front of me, but is it in one 

 6  of these?  

 7      Q    Give an approximate range?

 8      A    I think it's around 30,000, 31,000.

 9      Q    And you're pretty good with numbers; is that 

10  right, sir?

11      A    I can get around, yeah.

12      Q    What percentage return on your $11,743 investment 

13  are you trying to get out of this court?

14      A    Oh, I don't know.  I don't know how to answer 

15  that.

16      Q    Does it amount to about 170 percent return on 

17  your original investment if the Court was to give you the 

18  amount of money you're looking for?  About 170 percent 

19  return?  Does that sound right, doing the math in your head?

20      A    I can't -- I don't know the answer that question.

21      Q    Well, you're certainly looking for more than a 

22  hundred percent return, right?

23      A    Of course, we're looking at the 28,000, not the 

24  11,000.  The 24,000.  Of course, we talked about that 

25  yesterday.
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 1      Q    That's more than a hundred percent return, right?

 2      A    Of the 24,000?  

 3      Q    The 24,000 would be more than a hundred percent 

 4  return on the 11,000?

 5      A    Yes.

 6      Q    Okay.  It actually works out to more like 160 

 7  percent return on your investment, what you're looking for, 

 8  right?  Is that correct, sir?

 9      A    I don't know.

10               MR. LOWNDS:  I pass the witness.  Well, 

11  actually, one more question.  Sorry about that.  I forgot 

12  the rest of my notes that were under the notebook.

13      Q    (By Mr. Lownds) Mr. Estok, do you recall giving 

14  an interview around July 28th of 2004?

15      A    An interview?  

16      Q    Yes, sir, with The Leasing News?

17      A    I was not interviewed by The Leasing News.

18      Q    Okay.  Sir, let me show you a document and see if 

19  that helps refresh your recollection about what statements 

20  you might have made to The Leasing News.  Just so the record 

21  is clear, I'm showing this document to your counsel.  Did -- 

22  Mr. Estok, while your attorney is still looking at this, so 

23  we can move this proceeding along, do you recall an article 

24  coming out in The Leasing News saying that IFC took a big 

25  wallop as a result of the Novergence bankruptcy?
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 1      A    I do.

 2      Q    And do you recall taking offense at that article?

 3      A    I took offense at the headline to the article.

 4      Q    And did you make the statement to The Leasing 

 5  News that the information in the headline is false?  Did you 

 6  tell the leasing news that?

 7               MR. DARCY:  Your Honor, I just want to object 

 8  to relevance.

 9               THE COURT:  I don't know what the headline 

10  is, so I can't respond to that.  We're not having anymore 

11  relevance -- well, you can -- I have no idea, okay.  We're 

12  just going to try and get through this.

13               MR. DARCY:  This is a -- they took a wallop.  

14  That was the title.  

15               MR. LOWNDS:  Your Honor has given him a 

16  running objection.

17               THE COURT:  Overruled.  It's a running 

18  objection.  We've just got -- we've got to get moving on 

19  this.

20               MR. LOWNDS:  He can have a running objection 

21  to everything on relevance grounds.

22               THE COURT:  Okay.

23      Q    (By Mr. Lownds) So do you recall claiming, 

24  telling The Leasing News -- well, first of all, does that 

25  refresh your recollection about having an interview with The 
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 1  Leasing News?

 2      A    I didn't have an interview with The Leasing News.

 3      Q    You called The Leasing News?

 4      A    I called the -- I phoned the owner of The Leasing 

 5  News.

 6      Q    And did you tell him that information in the 

 7  headline is false?  Did you tell him that?

 8      A    I probably did.

 9      Q    And did you also tell him, We did not lose one 

10  thin dime as a result of the Novergence bankruptcy?  Did you 

11  tell him that?

12      A    I had -- I phoned him in his car.  He talked to 

13  me on his cell phone.  He mischaracterized a number of the 

14  things that I said to him.  That may have been one of them.  

15  But the report that was published the next day was full of 

16  inaccurate statements.

17      Q    Did you tell him, We, meaning IFC, did not lose 

18  one thin dime as a result of the Novergence bankruptcy?  Did 

19  you make that statement, sir, or not?

20      A    I don't think so.

21      Q    Are you denying making that?

22      A    I'm having trouble searching for the context of 

23  this in my mind.  I could probably take a look at that and 

24  it might refresh my memory.

25      Q    Sure.  It was in response to your taking offense 
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 1  at --

 2               THE COURT:  Let him look at it.

 3      Q    (By Mr. Lownds) Let me show you this and see if 

 4  it refreshes your recollection.

 5               THE COURT:  You realize this Court is well-

 6  aware of inaccuracies by the news.  So, since I've already 

 7  been grilled on it just this morning, and I'm innocent.  So 

 8  this is a steep hill to climb, Mr. Lownds.  

 9      A    Yeah, here's the context of this.  Let me give 

10  you the context of this whole issue as I recall it.  The 

11  headline was in connection with the fact that we had walked 

12  away from all of the leases that were subject to that June 

13  23rd agreement.  That included the extra collateral.  You 

14  remember we talked a little bit earlier about the extra 

15  collateral that was associated with the June 23rd, the June 

16  14th document that we never concluded?  This lawsuit was 

17  filed by some of the customers that were in that pool of 

18  leases.

19      Q    Those customers were called the -- the actual 

20  formal name for them was the quote fraud victims; correct, 

21  sir?

22      A    These were the customers that, you know -- 

23      Q    That's what they were called in the pleadings in 

24  the court file.

25               MR. DARCY:  Your Honor, objection.  I mean if 
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 1  he's got certified court documents and he wants to put that 

 2  in, and if somehow it's relevant.

 3               THE COURT:  You know what, it's not going to 

 4  be relevant anyway, but please sit down.  It doesn't 

 5  matter.  

 6               THE WITNESS:  Let me just -- here's my 

 7  understanding of it.  The nature of this allegation from The 

 8  Leasing News was that we had lost our case as it relates to 

 9  the additional collateral that we took.  And my position was 

10  we didn't lose any money on that because we never purchased 

11  those contracts.  That's the position that I was taking with 

12  him.

13      Q    Okay.  

14      A    Now, we had -- he was on his cell phone driving 

15  around somewhere in California.  He missed half of the 

16  points I tried to make.  This is a pretty low-end -- this is 

17  not exactly a professional journalistic endeavor here.  And 

18  because of the way I was mischaracterized, I did not go back 

19  again and get into another debate with him on the subject.  

20  But that's the context here.

21      Q    Did IFC file a motion to lift stay in the 

22  bankruptcy?

23      A    I believe we did.

24      Q    I'm sorry, sir.  Did you -- 

25      A    Did we file a motion to lift stay?  
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 1      Q    Yes, sir.  

 2      A    In connection with these contracts?  

 3      Q    In connection with the Novergence bankruptcy, 

 4  yes, sir?

 5      A    Is it in connection with the additional 

 6  collateral?  Is that what you're referring to?  

 7      Q    No, sir.  I'm talking about in connection with 

 8  any of your leases, did you file a motion to lift stay?

 9      A    I don't know.

10               MR. DARCY:  Objection to the extent it calls 

11  for a legal conclusion.

12               THE COURT:  He already answered.

13      A    I don't know the answer to that.

14      Q    Do you know whether you filed a motion to lift 

15  stay as it relates to the Specialty Optical lease?  

16               MR. DARCY:  Again, Your Honor, he's not a 

17  lawyer.  Objection to the extent it calls for a legal 

18  conclusion.

19               THE COURT:  Overruled.  If he knows the 

20  answer to that, that's not a legal conclusion.

21      A    I don't know.

22      Q    (By Mr. Lownds) Well, sir, you filed affidavits 

23  in this bankruptcy.  Just so we're clear, you're very 

24  familiar with the Novergence bankruptcy, aren't you?

25      A    I did file an affidavit in the bankruptcy.
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 1      Q    Right, sir.  And what we're trying to find out is 

 2  whether you're trying to get two bites at the apple with my 

 3  client's money.  One, filing a claim in the Novergence 

 4  bankruptcy and trying to get that money and here suing them.  

 5  That's why I'm asking you the question.

 6               MR. DARCY:  Your, objection as to legal 

 7  relevance, Your Honor.

 8      Q    (By Mr. Lownds) Do you know whether that was 

 9  filed as it relates to the Specialty Optical lease?  

10               MR. DARCY:  Don't answer until I finish my 

11  objection.  It's a legal relevance problem, Your Honor.  We 

12  have expectations rights under this lease.  The fact that we 

13  have recourse rights under a separate contract against 

14  Novergence is not a double recovery.  It's two separate 

15  contracts.  We have two separate expectations rights.  We 

16  can collect any way we want to collect.  So the question is 

17  perfectly irrelevant.  

18               MR. LOWNDS:  I think, and Andy reminds me, 

19  that under Texas law that's called a double recovery, which 

20  isn't allowed.

21               MR. DARCY:  It's not a double recovery, Your 

22  Honor.

23               MR. TRUSEVICH:  It's a legal issue for the 

24  Court, Steve.  

25               MR. LOWNDS:  I'm just trying to get the facts 
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 1  out, Judge.  May I proceed, Your Honor?  

 2               THE COURT:  You are.  It's a running 

 3  objection he has.

 4               MR. DARCY:  I apologize, Your Honor.

 5               THE COURT:  Okay.

 6      Q    (By Mr. Lownds) Do you know whether you filed a 

 7  proof of claim or a motion to lift stay or anything in the 

 8  bankruptcy court against Novergence where you're trying to 

 9  collect money on my client's lease?

10      A    Again, I don't know.

11      Q    Who would know that?

12      A    Our legal department.

13      Q    And who's that?

14      A    Well, we have several lawyers on staff.

15      Q    Are any of them here today?

16      A    No.

17      Q    Well, you also filed an affidavit in support of 

18  the application for relief from automatic stay, didn't you?

19      A    I did.

20      Q    And do you know whether under that affidavit, 

21  that you personally signed and swore to, you were trying to 

22  get collection of the funds related to my client's lease?

23      A    I'm not sure.  My recollection is that that 

24  affidavit is in connection with this additional collateral, 

25  this issue we talked about a few minutes ago.
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 1      Q    And finally, sir -- because I'm going to try to 

 2  wrap this up if I can do it without a whole lot of 

 3  interruptions -- I want to ask you whether in connection 

 4  with your motion for relief from automatic stay there was an 

 5  objection filed by a group of claimants in the Novergence 

 6  bankruptcy called, formally, the fraud victims?  Do you 

 7  recall seeing that?  

 8               MR. DARCY:  Your Honor, objection again as to 

 9  relevance.  I mean this is somebody else's pleading.

10      A    I don't know.

11               MR. DARCY:  They've labeled it anyway they 

12  wanted to label it.  How is it relevant?

13               MR. LOWNDS:  I think it's very relevant if 

14  there's an entire group whose formal name in a large 

15  bankruptcy is the fraud victims of Norvergence.

16               MR. DARCY:  No, it's not.  No, there isn't.

17               THE COURT:  That's for final argument right 

18  now.  I don't know the relevance of anything right now.  

19  You've got the running objection.  In the meantime, I think 

20  he answered the question and she couldn't catch it because 

21  you were talking.  Which I understand you've got to finish 

22  your objection.  You all finished that back and forth, and 

23  it wasn't on the record at all.  

24               MR. LOWNDS:  Okay.

25      Q    (By Mr. Lownds) Are you familiar with the 
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 1  objection to your motion for relief from stay, which your 

 2  affidavit was filed in connection with, that there was an 

 3  objection to that filed by a group called the fraud victims?

 4      A    I have not seen that before.  

 5               MR. LOWNDS:  All right, sir.  I'll pass the 

 6  witness.

 7               MR. DARCY:  Your Honor?  

 8               THE COURT:  Okay.

 9                  RECROSS-EXAMINATION

10  BY MR. DARCY:

11      Q    Mr. Estok, with respect to the Novergence 

12  bankruptcy, has IFC collected any money whatsoever from the 

13  IFC bankruptcy?

14      A    From Novergence?  

15      Q    Yes.  

16      A    No.

17      Q    I'm sorry, the Novergence bankruptcy.  Do you 

18  have any prospect of collecting any money whatsoever from 

19  the Novergence bankruptcy estate?

20      A    No.

21      Q    With respect to the second amendment, if you 

22  remember counsel characterized the amendment as -- 

23               THE COURT:  Is this the March one?  

24               MR. DARCY:  The May one.

25               THE COURT:  Okay.
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 1      Q    -- that -- that IFC reduced its credit risk by 

 2  shifting some of the losses, more of the potential losses, 

 3  to Novergence.  Do you recall that?

 4      A    Yes.

 5      Q    Okay.  And what was the consideration for doing 

 6  that?

 7      A    Our -- we were willing to approve more leases and 

 8  deny fewer leases than before.  In other words, we were 

 9  willing to open up our credit window a little bit.

10      Q    So you guys were willing to take lessees with 

11  worse credit; is that correct?

12      A    Slightly worse, yeah.

13      Q    Okay.  So you had also increased your credit risk 

14  on the portfolio?

15      A    Yes.

16               THE COURT:  Now, I'm going to warn you right 

17  now I'm going to need a ten-minute break to return some of 

18  the many phone calls I've gotten this morning.  So I can -- 

19               MR. DARCY:  Do you want to do that right now, 

20  Your Honor?  This is a good time to stop.

21               THE COURT:  It might be.  I've got to do 

22  this.  How long are you going to need on direct, so to 

23  speak.

24               MR. DARCY:  I'm going to try 15 to 20 

25  minutes, Your Honor.
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 1               THE COURT:  That's fine.  Give me my ten 

 2  though.  I've got to have my ten.  I've got people just 

 3  paralyzed right at the moment.

 4               (Recess taken)

 5               THE COURT:  You may proceed.

 6      Q    Mr. Estok, you remember that counsel was asking 

 7  you about that security agreement dated from June 2004?  Do 

 8  you recall that?

 9      A    Yes.

10      Q    Okay.  And the context of the negotiation of that 

11  security agreement, you testified that Rudy Trebels actually 

12  handled those negotiations; is that correct?

13      A    That's correct.

14      Q    And Rudy communicated with you with respect to 

15  those negotiations; is that accurate?

16      A    He did.

17      Q    Okay.  And your understanding of those 

18  communications is that at no time Novergence -- 

19               THE COURT:  Can you put your microphone on, 

20  please?  

21               MR. LOWNDS:  While he's doing that, and 

22  before he testifies for the witness, I'm going to object 

23  that he's asking the witness to repeat hearsay, because he's 

24  asking what his colleague at IFC told him about his 

25  discussions with Novergence.  So I object to it on hearsay 
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 1  grounds.  I also object to the question as being leading.  

 2  The lawyer is trying to testify for the witness.

 3               THE COURT:  Well, I'm going to sustain on 

 4  leading because we're now into direct.  I was back wondering 

 5  which exhibit number you were talking about.

 6               MR. DARCY:  Plaintiff's 48, Your Honor.

 7               THE COURT:  There is no 48.

 8               MR. DARCY:  Forty-eight.

 9               THE COURT:  What?

10               THE REPORTER:  Yeah, there is.

11               MR. DARCY:  It's not in evidence.

12               THE COURT:  Well, if it's not in evidence --

13               THE REPORTER:  He marked it today.

14               THE COURT:  -- there's not a 48, so nothing 

15  for me to look at.  So I don't know what you're talking 

16  about.

17               MR. TRUSEVICH:  We offered 48 and it was 

18  admitted.  We just had one copy.

19               THE COURT:  When?  Today?  

20               MR. TRUSEVICH:  Isn't that the one that we 

21  offered?  

22               MR. DARCY:  I don't believe you actually 

23  offered it.

24               MR. TRUSEVICH:  We put an exhibit sticker on 

25  it.
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 1               MR. DARCY:  You stuck a sticker on it, and -- 

 2               MR. LOWNDS:  I don't recall 48.

 3               THE COURT:  Forty-eight was not admitted, and 

 4  I don't know what it is.  Nobody's referenced a 48 on the 

 5  record.  What is it?  

 6               MR. DARCY:  It's the security agreement for 

 7  the quote, unquote extra collateral, Your Honor.

 8               THE COURT:  It's not admitted.  

 9               MR. LOWNDS:  But we have no objection, Your 

10  Honor, to it going into evidence if he wants to.

11               THE COURT:  There was something you all 

12  referred to regarding an amendment.  I don't know.  What do 

13  you want to do?  

14               MR. DARCY:  I don't need to offer it in, Your 

15  Honor.  I just --

16               THE COURT:  Then you can't reference it if 

17  it's not -- the body of it is not in evidence.

18               MR. DARCY:  He asked some questions about it 

19  and so -- 

20               THE COURT:  I assumed it was one of these 

21  amendments in the book, so I didn't know it wasn't already 

22  an exhibit.

23               MR. DARCY:  Then, can we strike the 

24  Plaintiff's testimony about the document?  

25               THE COURT:  You know what, I don't even know 
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 1  what -- you should have mentioned it at the time, because I 

 2  don't know which questions those were right now.  Because no 

 3  one mentioned a 48.

 4               MR. DARCY:  Your Honor, I'm actually 

 5  technically on cross right now.  This is their witness.

 6               THE COURT:  I'm saying 48 is not in evidence, 

 7  and I don't know what you're talking about.  And so if you 

 8  want to offer it so we can talk about it, that's fine.  

 9               MR. LOWNDS:  I have no objection.

10               THE COURT:  Now that I know there's something 

11  you all are talking about that's not in evidence. 

12               MR. LOWNDS:  I have no objection to it if he 

13  wants to offer it.  If he doesn't, then when he passes him, 

14  I will offer it.  So he can offer it now or we'll offer it.  

15  It doesn't matter.

16               THE COURT:  You're so good at objections.  I 

17  just didn't hear that one.  All right.  

18               MR. LOWNDS:  But don't run off with my 

19  exhibit.

20               THE COURT:  Anyway, it's whatever you're 

21  going to do with it.

22               MR. DARCY:  Okay.  What was your 

23  understanding of Rudy's conversation with Novergence?  

24               MR. LOWNDS:  Objection, calls for hearsay.

25               THE COURT:  Overruled.
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 1               THE WITNESS:  Answer the question?  

 2               THE COURT:  Yes.  

 3      A    My understanding is that Rudy did not have any 

 4  knowledge of any financial difficulty on the part of 

 5  Novergence as expressed by their people on his calls with 

 6  them.

 7      Q    (By Mr. Darcy) And when you had that -- when you 

 8  got called into Novergence's offices on June 24th or 25th -- 

 9      A    Right.

10      Q    -- was Rudy with you on that?

11      A    He was not.

12      Q    Who else -- was anyone else there from IFC?

13      A    Yes.  Jennifer Clepper, the salesperson, was with 

14  me.

15      Q    Okay.  And was it your understanding on that day 

16  that was the first time that she had learned of any 

17  financial problems at Novergence?

18      A    Yes.

19      Q    Prior to that time, had she ever indicated to you 

20  that she was aware of any financial problems at Novergence?

21      A    No.

22      Q    And she was a salesperson whose account 

23  Novergence -- that was -- Novergence was her account?

24      A    That's correct.

25      Q    Remember counsel was asking you about IFC's 
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 1  return on the investment with respect to Specialty Optical?

 2      A    Yes.

 3      Q    And I think at one point he characterized your 

 4  investment as approximately $11,700.  Do you remember that?

 5      A    Yes.

 6      Q    Okay.  And I think at another point, you 

 7  characterized the investment as being 24,700 some odd 

 8  dollars.  Do you remember that?

 9      A    That's correct.

10      Q    Okay.  What's your understanding of IFC's 

11  investment in this?

12      A    It's the 24,700.

13      Q    And that goes back to that dispute we had 

14  yesterday about what was paid; is that correct?

15      A    Yes, and what was held back, yes.

16      Q    You -- he asked you what you, what your 

17  approximate damages were in this case, and you said $30,000.  

18  Do you remember that testimony?

19      A    Yes, I do.

20      Q    Okay.  And then he, if you remember correctly, he 

21  characterized that return as being some figure over a 

22  hundred percent; is that correct?

23      A    Yes.

24      Q    What's the length of time necessary to make that 

25  recovery?
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 1      A    Excuse me?  

 2      Q    In other words, under the lease, if they had 

 3  fully performed under the lease, how long would it have 

 4  taken you to get that recovery?

 5      A    Sixty months.

 6      Q    So five years?

 7      A    Five years, yeah.

 8      Q    Do you recall approximately what the rate of 

 9  return was for IFC on that deal?

10      A    I don't recall.  I could try to calculate it, but 

11  I don't recall what it was.

12      Q    That's fine.  How does IFC get its money to 

13  invest in these leases?

14      A    We borrow the money from banks.

15      Q    Do you have to pay an interest rate to the banks?

16      A    We do.

17      Q    Okay.  So is it fair to say that whatever the 

18  rate of return is, it was actually a gross amount and not a 

19  net amount to IFC?

20      A    That's correct.  The net interest margin is 

21  basically the spread between what we borrow and what we lend 

22  out.  It's how we make a profit, cover our expenses and make 

23  a profit.

24      Q    On this portfolio -- when I say the portfolio, 

25  the Novergence portfolio?

                                                                      50

 1      A    Right.

 2      Q    Is IFC making a profit?

 3      A    Oh, no.

 4      Q    Is IFC losing money?

 5      A    We're losing cash flow, significant cash flow as 

 6  a result of it, yes.

 7               MR. DARCY:  I have no further questions.  

 8               MR. LOWNDS:  Nothing further.

 9               THE COURT:  Oh, my goodness.  He can go back 

10  to Illinois?  

11               MR. DARCY:  We're still going the take him on 

12  direct, Your Honor.

13               MR. TRUSEVICH:  Your Honor, subject to the 

14  attorney's fees issue that we stipulated, subject to 

15  possible rebuttal, which we don't anticipate at this point, 

16  and a motion that the attorneys suggested yesterday, 

17  Plaintiffs rest.

18               THE COURT:  Okay.  I guess you don't get to 

19  go back yet.

20               MR. DARCY:  Are you talking about our 

21  motion?  

22               MR. TRUSEVICH:  No, when I asked the Court as 

23  far as the gentleman who swore that they paid $24,000 needs 

24  to come down here, they said, if they want to file a 

25  motion.  We will be doing that, Judge.  We believe the Court 
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 1  needs to hear why he said that.  If they've got 550 of these 

 2  around the country, you can't have affidavits sworn under 

 3  oath saying we paid $24,000 when we all know it's just a 

 4  game here, that they paid $11,500.  $11,500 is the only 

 5  amount of money that ever left IFC property.  The hold back 

 6  account is under IFC's control.  We'd like that gentleman to 

 7  come down here, explain to the Court why he did that under 

 8  oath at the summary judgment stage when we didn't have any 

 9  documents to refute that.  They have 550 of these around the 

10  country.  Judge, he ought to come down here, explain it.  

11               And we believe -- this gentleman right here 

12  said, well, it depends what the definition of paid is.  Your 

13  Honor, paid is paid.  If I say I paid $10 for this, and I 

14  really only paid five and put five in a secret holding 

15  account, that's disingenuous.  What we believe is he needs 

16  to come down here, explain why he swore.  And then we're 

17  going to be asking -- we believe a penalty of one percent of 

18  what their asset holding is is correct.  But if Your Honor 

19  hears it and says, all right, the definition of paid is this 

20  floating definition -- but, Your Honor, you need to hear 

21  that.  

22               The only way this system works is by people 

23  telling the truth.  And I make no holds about it, what that 

24  man did is he lied; he committed perjury; and his buddy here 

25  is going to protect him, Mr. Estok, with all due respect to 
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 1  him.  He can't sit there and say, yes, he committed perjury, 

 2  so, no, I'm not going to say it was false.  

 3               So we'll be making that motion he suggested.  

 4  So we want him to come gown next week or next month.  And, 

 5  Judge, you need to hear what his explanation is.  Subject to 

 6  that, we rest.

 7               THE COURT:  Let me ask you a question.  You 

 8  paid out of hand 11,700 to acquire this lease subject to 

 9  today?  You didn't borrow the 24, I mean, and have it?  You 

10  would have put it -- even if you borrowed 24 to be able to 

11  invest in this, if you had and didn't pay 11, it wasn't 

12  sitting around in some -- I mean it was in your account, and 

13  you were getting interest on it yourself, right, if you had 

14  borrowed 24?

15               THE WITNESS:  We would have borrowed 24,000 

16  for this, yes.

17               THE COURT:  All right.  But you only paid 

18  eleven, and the rest you kept in one of your own bank 

19  accounts collecting interest, right?  

20               THE WITNESS:  Yes.

21               THE COURT:  Okay.  And that interest would be 

22  about the interest that you borrowed it from in the first 

23  place?

24               THE WITNESS:  The 24,000?  

25               THE COURT:  Uh-huh.
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 1               THE WITNESS:  No, we would have probably 

 2  borrowed it at a higher rate than we could have earned.

 3               THE COURT:  Well, what would the difference 

 4  in the interest rate have been?

 5               THE WITNESS:  Well, you know, we borrow money 

 6  at seven, eight percent.  If you put money in a bank 

 7  account, you don't get seven or eight percent interest on 

 8  it.  You earn two percent interest.

 9               THE COURT:  Do you know what it was in this 

10  case?  

11               THE WITNESS:  I don't know.  Technically, it 

12  wasn't that simple.  It was part of an overall business and 

13  overall portfolio with lots of ins and outs.  So it's not an 

14  individual transaction in that sense.

15               THE COURT:  Well, when Novergence, that 

16  account went bad on you -- 

17               THE WITNESS:  Right.

18               THE COURT:  -- that customer went bad on you, 

19  and you knew you were going to be putting extra money into 

20  Novergence -- 

21               THE WITNESS:  Right.

22               THE COURT:  -- did you give that money back 

23  to the bank you loaned it from in the first place so as to 

24  cut your losses?  

25               THE WITNESS:  No, we have used that money as 
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 1  reserves against the overall portfolio.  That cash is a cash 

 2  reserve against the overall portfolio, the aggregate amount 

 3  of that.

 4               THE COURT:  Why?  

 5               THE WITNESS:  Well, because, you know, at 

 6  some point, when this is all over, there will be a 

 7  calculation made as to whether we lost money, and, if so, 

 8  how much did we lose.  And these reserves will be there to 

 9  partially offset those losses.

10               THE COURT:  I'm very confused.  Okay.  But 

11  then I wasn't the banker.  Let's -- let's just say that this 

12  whole thing was, just for fun, $22,000.  We know it's not.  

13  We knew it was, you know, 11,700 and 24.  But 22, split it 

14  in half.  Eleven you gave to Novergence and eleven you put 

15  in your own bank account to hold, right, to collect interest 

16  on.  And almost immediately after you get this lease really 

17  in this particular case -- because it was May 18th signature 

18  and they went bankrupt one month later -- you find out that, 

19  well, you own the lease, but that there's not going to be 

20  any service provided under this.  There's -- they've just 

21  got this box that doesn't work.  They -- you know, the 

22  service provider, a different service provider would have 

23  cost a whole lot more money for them.  They didn't want to 

24  do that.  Why didn't you just -- when you knew, why didn't 

25  you just pay it back to the bank that you borrowed it from?  
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 1               THE WITNESS:  Well, can I try to put this in 

 2  some context for you, Your Honor?  

 3               THE COURT:  Yes.

 4               THE WITNESS:  We advanced $14 million in 

 5  leases to Novergence customers.  Of that, we may have had a 

 6  million to two million dollars of these various holdbacks 

 7  that had not been paid to them yet and would not be paid to 

 8  them because of their bankruptcy.  We owed, however, $14 

 9  million to the banks.  We borrowed $14 million from the 

10  banks.  So the banks are not putting us in default on those 

11  obligations despite the fact that the underlying contracts 

12  have defaulted, on the basis that we continue to pay them 

13  their interest and principal every month.  So for the last 

14  18 months, every month out the door is $300,000 in payments 

15  to the banks, and every month in the door is $100,000 or so 

16  of cash from settlements and customers who are still making 

17  their payments.  

18               So in the aggregate, at this point our cash 

19  flow is pretty negative on this.  At the end of the day when 

20  all the cases are decided and it's all over with, we will 

21  have some loss.  And the loss, hopefully, will not be less 

22  than what we've held back in these reserves?

23               THE COURT:  Did you have any one of those 

24  cases which you're aware of where there was sort of a 

25  condition precedent as there was in this, that Novergence 
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 1  would buy or get rid of another phone contract before this 

 2  contract was to go into place?  

 3               MR. DARCY:  Your Honor -- 

 4               THE COURT:  I'm going to ask him this 

 5  question.  You can't stop me.

 6               MR. DARCY:  I know, Your Honor, but I'm just 

 7  objecting to your characterization.  I don't think they've 

 8  proved that, the condition precedent.  

 9               THE COURT:  I -- it doesn't matter.  Are you 

10  aware of anyone, any other customer such as this that said, 

11  hey, they didn't get me out of this other phone contract and 

12  it wasn't going to take into effect?  Any other similar fact 

13  scenario to this one?

14               THE WITNESS:  At this point, or when we were 

15  doing these deals?  

16               THE COURT:  At this point?

17               THE WITNESS:  Well, at this point, there's a 

18  number of different arguments being made.  There is some of 

19  that.  I can't say that that's -- the most common concern 

20  being expressed is either we didn't get the service or the 

21  service was shut down and we lost our service.

22               THE COURT:  I understand that.

23               THE WITNESS:  Those are the -- that's the two 

24  primary things.

25               THE COURT:  Right.  And so this is different.  
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 1  And that's why I'm asking you.  Are there any others of 

 2  those -- and I would assume that that complaint would be 

 3  made.  But are there any others of those where this type of 

 4  complaint was made where it's like, that contract wasn't 

 5  supposed to be triggered until you got me out of another 

 6  phone contract?  

 7               THE WITNESS:  You know, I think so, Your 

 8  Honor, but I can't tell you as to how many that would be.

 9               THE COURT:  Relative to the others, not a 

10  very significant number?  

11               THE WITNESS:  I don't think so, no.  

12               THE COURT:  Okay.  Just asking.

13               MR. DARCY:  Your Honor, just to -- I mean I 

14  think they argued their side.  Can I just clarify one 

15  factual point on that?  

16               THE COURT:  Sure.

17               MR. DARCY:  With respect to that 24, Your 

18  Honor, remember there are three holdbacks.  There's 618, 

19  which was the original, $618.

20               THE COURT:  I was asking only a 

21  hypothetical.  

22               MR. DARCY:  Right.  But I'm saying under the 

23  actual facts.  Because what you said there was only 11,700 

24  out the door.  That's not true because 6,180 was an 

25  immediate set off.  What happened -- remember under the 
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 1  original program agreement, Your Honor, if there's a first 

 2  payment default by the customer, we had full recourse 

 3  against Novergence.  So, on occasion, there would be 

 4  customers who would have first payment defaults for whatever 

 5  reason.  Either they didn't get service or bad credit or 

 6  whatever.  But if that ever happened, we get to put the 

 7  whole deal back to them.  So $6,180 of this deal was a set 

 8  off.  In other words, they owed us -- they owed -- 

 9  Novergence owed IFC money on these first payment defaults.  

10  He testified to this yesterday, Your Honor -- this is all on 

11  the record, so I'm not testifying for my client -- that they 

12  took $6,180 of the purchase price of this deal and applied 

13  it to those set offs.  So instead of us -- 

14               THE COURT:  Who's they, they, they, they? 

15               MR. DARCY:  IFC took $6,180.  So, in other 

16  words, instead of writing a check for $18,500 to Novergence 

17  and then getting a check back for $6,180 -- 

18               THE COURT:  Oh, I know.

19               MR. DARCY:  -- they just did an immediate set 

20  off.

21               THE COURT:  Yeah, I knew that.

22               MR. DARCY:  So when you're talking about 

23  what's out the door, what's out the door is really 18.

24               THE COURT:  Okay.  That's not what I was 

25  asking, and I think I asked it the way I needed it asked.
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 1               MR. DARCY:  Okay.  But I'm just saying that 

 2  they've characterized it as 11,700 out the door.  It's not 

 3  11,700.

 4               THE COURT:  I actually didn't make it 

 5  anybody's figures.  I was asking a hypothetical.  It was 11 

 6  out of 22.

 7               MR. DARCY:  I assume, Your Honor, for what 

 8  counsel said about Mr. Witowski, if that comes up, they're 

 9  going to file a formal motion and then we'll formally 

10  respond.  I think that's -- rather than getting in this cat 

11  fight over whether somebody perjured themselves, is that a 

12  fair way to reconcile that?  

13               THE COURT:  Well, I'm just not -- I kind of 

14  wasn't even thinking about that right this minute.

15               MR. DARCY:  Okay.

16               THE COURT:  I just wanted to ask the question 

17  of myself to get some of this clarified.  Besides, I've 

18  gotten to know him really well at this point.  You know, I 

19  think I can understand how he answers and so, thank you.  

20  You may step down.

21               MR. DARCY:  Actually, we're going to call him 

22  as our witness, Your Honor.

23               MR. TRUSEVICH:  We rested.

24               THE COURT:  Okay.  Why don't you all go to 

25  lunch and come back.
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 1               (Lunch recess taken)

 2               THE COURT:  All right.  So are you 

 3  directing?  

 4               MR. HOLLINGSWORTH:  No.

 5               MR. DARCY:  No.

 6               THE COURT:  That's right.  You're going to 

 7  cross?  

 8               MR. TRUSEVICH:  No, it's their -- 

 9               MR. DARCY:  It's my direct.

10               MR. TRUSEVICH:  We rested.

11               THE COURT:  Well, I know you -- you're going 

12  to direct again?  

13               MR. DARCY:  Yes.

14               THE COURT:  I guess that's what I'm trying to 

15  figure out.  You're going to direct again.  You're going to 

16  cross.  You may proceed.

17                  DIRECT EXAMINATION

18  BY MR. DARCY:

19      Q    Mr. Estok, you have previously testified that you 

20  worked in the leasing business for 30 years; is that 

21  correct?

22      A    Yes.

23      Q    Working backwards, sir, where did you start?  

24  When did you first start working in the leasing business?

25      A    In 1972.
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 1      Q    Where did you work?

 2      A    In Canada.

 3      Q    What was the name of the company?

 4      A    It was under a variety of names, but for most of 

 5  the time it was Citibank Visa Canada, which is owned by 

 6  Citibank in New York.

 7      Q    Describe generally their business, if you will?

 8      A    The business was small-ticket equipment leasing.

 9      Q    And how long did you work for them?

10      A    Nineteen years.

11      Q    Until 1981, approximately?

12      A    1991, yes.

13      Q    1991?

14      A    1991, yes.

15      Q    And what did you do after that?

16      A    I moved to Portland, Oregon to take over a 

17  leasing company called Industrial Leasing.

18               THE COURT:  Wait just a second.

19               (Interruption due to technical difficulties)

20               THE COURT:  Okay.  Proceed.

21      Q    (By Mr. Darcy) Mr. Estock, with respect to your 

22  job at CitiCorp, did you always work in Canada for that full 

23  19 years?

24      A    Yeah, I did.

25      Q    Where was that?
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 1      A    In Burlington, which is near Toronto.

 2      Q    Okay.  And you said in 1991 you went to work 

 3  where?

 4      A    To Portland Oregon to work for a company.  I was 

 5  president and chief executive officer of that company.  That 

 6  was a turn around job.  It was a company in distress.  

 7  Turned it around and sold it.  That would have been in 1995.  

 8  I went back to Canada spent a year with Hitachi Credit doing 

 9  mid market and large ticket transactions.  I went back to 

10  Portland and joined First Portland Corporation as their 

11  president and chief operating officer in 1995 and stayed 

12  there until that company was sold to IFC Credit in 2003.

13      Q    And you have worked for IFC Credit ever since?

14      A    Yes, that's correct.

15      Q    And your title at IFC is?

16      A    Executive vice president.

17      Q    Back in 1991 when you went to Industrial Funding 

18  Corporation in Portland, what were your job 

19  responsibilities?

20      A    Well, I was chief executive officer of the 

21  company.

22      Q    What was the business?

23      A    It was in the leasing business.

24      Q    What kind of leases?

25      A    Small ticket and some larger deals.
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 1      Q    When you say small ticket, what do you mean?  

 2      A    Generally characterized as individual 

 3  transactions of less than $250,000.

 4      Q    What is that equipment costs?

 5      A    Yes, that's right.

 6      Q    All right.  And when you said you had a middle, 

 7  you did some middle market leasing, what's middle market 

 8  leasing?

 9      A    That's typically from $250,000 to $5 million in 

10  transaction size?

11      Q    And with respect to these transactions, do they 

12  always have a -- is there a certain stock set of documents 

13  that is used?

14      A    Yeah, pretty much.

15      Q    And what are those documents?

16      A    The lease agreements.

17      Q    And but, specifically, if you can remember 

18  exactly what documents were critical to the transactions you 

19  just identified?

20      A    Well, there would be a lease agreement, a 

21  guarantee, a delivery and acceptance agreement.  Those are 

22  typical documents that have been around for a long time.  

23  They have changed in terms of their format and terms and 

24  conditions, but the general principles of leasing contracts 

25  have not changed a lot.
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 1      Q    You previously testified that you met with 

 2  NorVergence in October 2003.  Do you remember saying that?

 3      A    I did.

 4      Q    And what -- again, just to refresh your 

 5  recollection, what happened at that meeting?

 6      A    We met with their management team.  They showed 

 7  us a little bit of how their business worked, the mechanics 

 8  of their business.  We got to go and look at their call 

 9  center operation, and then we had interviews with the head 

10  of leasing and the president of the company.

11      Q    Okay.  And with respect to the presentation about 

12  how their business worked, what did they tell you?

13      A    Well, my understanding was -- 

14               MR. TRUSEVICH:  Objection, Your Honor.  Calls 

15  for hearsay.

16               MR. DARCY:  Your Honor, the idea is to show 

17  their state of mind, what he understood about their 

18  business.

19               THE COURT:  He can do state of mind.  It's 

20  overruled.  You know how that works?

21      A    Well, I was told by them that the concept was 

22  that they were a company in the telecommunications field.  

23  That their primary focus was to sell their products to small 

24  and medium sized companies.  That their call center would 

25  make calls to people across the country, and ask them if 
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 1  they were interested in saving money on their 

 2  telecommunication expenses.  If yes, they would ask the 

 3  customer to send in their last two or three months worth of 

 4  bills for internet and telephone.  They would then look at 

 5  those bills and go back to the customer with a proposal that 

 6  would show the customer a significant savings over their 

 7  current costs.  It was also my understanding, and from what 

 8  they told me, that the customer would end up getting two 

 9  bills.  One bill would be for the Matrix box or the piece of 

10  equipment necessary to make this work and handsets if that 

11  was part of the transaction, and a second bill for services.

12      Q    You were here yesterday when Mr. Anderson 

13  testified; is that correct?

14      A    Yes, I was.

15      Q    And did you hear him testify that he understood 

16  that he was going to receive just one bill on the equipment 

17  rental agreement?

18      A    Yes.

19      Q    And that was going to include both the equipment 

20  rental and the services?

21      A    That's my recollection, yeah.

22      Q    And from what you understood from NorVergence's 

23  presentation, is that an accurate recital of the 

24  transaction?

25      A    No, but in all fairness, the bills for service 
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 1  would only start to arrive after the T-1 line had been 

 2  provisioned and implemented.  So the service would be coming 

 3  after the equipment.

 4      Q    And that bill would be coming separately from 

 5  NorVergence?

 6      A    That would be coming from NorVergence, yes.

 7      Q    And to the best of your knowledge, has IFC ever 

 8  received any complaints from its lessees that they were in 

 9  fact getting two bills, one from NorVergence and one from 

10  IFC?

11      A    No.

12      Q    I'll show you what's marked as Plaintiff's 

13  Exhibit 15, the hardware application.  Do you have that book 

14  there?

15      A    Okay.

16      Q    Do you see that box at the upper right hand 

17  corner that says "what Matrix solution are you applying for" 

18  question mark?

19      A    Yes.

20      Q    Okay.  There's some boxes there and there's a 

21  gateway box and a CCS box.  Do you see those boxes?

22      A    Yes, I do.

23      Q    Do you have an understanding of what the CCS box 

24  is?

25      A    Yeah, a CCS was an acronym for their handsets, 
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 1  their telephone handsets that they sold as well as the 

 2  Matrix solutions.  So we have many leases where customers 

 3  also leased handsets, and that would have been CCS.

 4      Q    Okay.  And what's your understanding of the 

 5  gateway?

 6      A    Well, I think that's, you know, I'm not sure.  I 

 7  think that's the Matrix box.  That's just another name for 

 8  their Matrix box.

 9      Q    Your understanding is that's the Matrix box plus 

10  the phone service?

11      A    Well, the phone service is -- the phone sets are 

12  the CCS, the phone service is part of the overall solution.

13      Q    Right, which is.  I'm going to show you what's 

14  marked as Defendant's Exhibit No. 1, not Plaintiff's Exhibit 

15  No. 1, but Defendant's Exhibit No. 1?

16      A    Okay.

17      Q    Just as a preliminary matter, if you compare 

18  Plaintiff's Exhibit 1 and Defendant's Exhibit 1, and you 

19  look at the signature lines there, do you see a difference 

20  between the two?

21      A    Between Plaintiff's Exhibit 1 and Defendant's 

22  Exhibit 1?  

23               THE COURT:  All right.  Now, we've already 

24  gone over this.  I'm the one who pointed it out.  So can we 

25  move along or just ask him what the significance is to him?  
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 1               MR. DARCY:  Right.

 2      Q    (By Mr. Darcy) Between the two documents, 

 3  Plaintiff's Exhibit 1 and Defendant's Exhibit 1, what's your 

 4  understanding of the lease -- which lease did IFC purchase?

 5      A    That would be Defendant's Exhibit 1.

 6      Q    Why do you say that?  

 7      A    Because that was in our files.

 8      Q    Okay.  Because it's signed by NorVergence?

 9      A    And it's signed by NorVergence, yes.

10      Q    All right.  You testified previously that there 

11  are certain form sets of documents that are generally used 

12  in the leasing industry; is that correct?

13      A    Yes.

14      Q    And what's the overall purpose of those documents 

15  for a lease financing company sufficient as IFC?

16      A    Well, first of all, that the lease be an 

17  unconditional obligation of the lessee.  And secondly, that 

18  IFC not have any responsibility for warranty, service or 

19  maintenance associated with the equipment.

20      Q    In your 32 years of leasing experience with four 

21  or five different companies that you worked for, is that 

22  goal the same for all those companies?

23      A    Pretty much, yeah.

24      Q    Will you look at Defendant's Exhibit No. 1?

25      A    Yes.
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 1      Q    And you see the area that begins rental 

 2  agreement.  Do you see that?

 3      A    Yes.

 4      Q    What's the importance of that sentence to IFC?

 5      A    Well, the customer is agreeing to rent the 

 6  equipment from us in accordance with the terms.

 7      Q    Does that sentence include anywhere services?

 8      A    No.

 9      Q    Now, was it IFC's understanding that it was 

10  leasing services with respect to this equipment rental 

11  agreement?

12      A    Absolutely not.

13      Q    Okay.  If we drop down to the bottom third of the 

14  page with the paragraph that begins "you agree," do you see 

15  where it says "you agree to all the terms and conditions 

16  shown above and the reverse side of this rental and that 

17  those terms and conditions are a complete and inclusive 

18  statement of our agreement and that they be modified only by 

19  written agreement between you and us?"  Do you see that 

20  language?  

21      A    I do.

22      Q    What's the significance of including that 

23  language in the lease agreement?

24      A    All the terms and conditions of the lease are 

25  part of the lease, that the customer is agreeing that both 
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 1  sides of the agreement and the conditions on both sides of 

 2  the agreement reflect the entire agreement.

 3      Q    And the next sentence says terms or oral promises 

 4  which are not contained in this written rental may not be 

 5  legally enforced.  Do you see that sentence?  

 6      A    I do.

 7      Q    What's the significance of that sentence?

 8      A    We are not bound by any other agreements either 

 9  verbal or written.

10      Q    And the next sentence says you also agree that 

11  the equipment will not be used for personal, family or house 

12  hold purposes.  What's the significance of that sentence?

13      A    We are doing business with a commercial entity, 

14  and not something for personal use.

15      Q    And that's because, based on your understanding 

16  of the law is that, consumer transactions are subject to a 

17  different set of laws?  

18               MR. TRUSEVICH:  Objection, Your Honor.  This 

19  is calling for expert opinion.  He hasn't been designated as 

20  an expert, so his opinion is meaningless in this trial.

21               MR. DARCY:  I'm just asking what his 

22  understanding is, Your Honor.  Why is it important?  

23               THE COURT:  I understand why it's important.  

24  Let's move on.

25      Q    (By Mr. Darcy) Skip a sentence there and it says 
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 1  your obligations to make all rental payments for the entire 

 2  term are not subject to set-off holding or deduction for any 

 3  reason whatsoever.  Do you see that?

 4      A    Yes.  

 5      Q    What's the significance of that sentence?  

 6               MR. TRUSEVICH:  Objection, Your Honor.  Again 

 7  under 193.6 he was not designated as an expert and they're 

 8  asking for expert opinions on the conclusions of a legal 

 9  document.  They could have, but they didn't.

10               MR. DARCY:  Your Honor, I'll rephrase it to 

11  what's the significance to IFC.

12               MR. TRUSEVICH:  And, again, I believe that's 

13  the same.  The document speaks for itself.  He's asking for 

14  an expert opinion.

15               MR. DARCY:  It's not expert opinion.

16               THE COURT:  We -- I have allowed it to where 

17  what it meant to him has been, you know, on the Plaintiff's 

18  side of the case, I've been allowing it.  You're Plaintiff.  

19  No, you're Plaintiff.  You all are getting me mixed up 

20  again.  Okay.  Your side Specialty has been allowed to ask 

21  what it means to him, some of this language, so I realize 

22  it's not an expert opinion.  But at this point I guess I'm 

23  going to go ahead and allow it.  Let's just get over this 

24  real quick because it's really not anyone's realm to be 

25  going over each sentence.  It's the attorney's realm to go 
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 1  over each sentence with me.  We just need to get going on 

 2  this.

 3      Q    (By Mr. Darcy) Is that the unconditional 

 4  obligation to pay that you're referring to?

 5      A    Yes.

 6      Q    That next highlighted phrase this may not be 

 7  canceled or terminated early, do you see that sentence?

 8      A    Yes.

 9      Q    Okay.  And with respect to those clauses that 

10  we've just reviewed -- 

11               THE COURT:  But see, here's the difference 

12  between the two sides.  Okay.  They're pleading fraudulent 

13  inducement -- 

14               MR. HOLLINGSWORTH:  Don't say pleading.  

15  Okay.  They pled it last week so don't try to hang us up on 

16  disclosure now.  I mean he's saying that we didn't disclose 

17  it.

18               THE COURT:  What I said to you is if you need 

19  to bring in any additional witnesses to deal with that I'm 

20  going to let you and we'll just keep this bench trial 

21  going.  But it is something this Court is addressing because 

22  I didn't find it a surprise based on the way the pleadings 

23  were.  But if you all need somebody else to respond to that, 

24  I'll let you bring them in.  So we are going to go through 

25  that.  And since they did plead fraudulent inducement, I'm 
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 1  going to listen to that and anything defense has to say as 

 2  well.  It's really not as relevant to IFC what this meant as 

 3  it did to Specialty Optical going in on it.  But I mean I 

 4  understand your point.  Go ahead.

 5      Q    (By Mr. Darcy) Mr. Estock, with respect to the 

 6  clauses that we just went over, would IFC have purchased 

 7  this paper if those clauses were not in this document?

 8      A    No, we would not.

 9      Q    If we go to the second page of the document, 

10  which is the reverse side.  Beginning that sentence that 

11  says your acceptance of the equipment will be conclusively 

12  and irrevocably established upon the receipt by us of your 

13  confirmation, verbal of written of such acceptance.  Do you 

14  see that sentence?

15      A    I do.

16      Q    What's the importance of that sentence to IFC?

17      A    Well, we would not have proceeded with this 

18  contract without confirmation of acceptance.

19      Q    Okay.  And did you in fact receive a delivery and 

20  acceptance receipt from Specialty Optical?

21      A    We did.

22      Q    And is that Defendant's Exhibit No. 2?

23      A    It is.

24      Q    Okay.  And if you'd look at Defendant's Exhibit 

25  No. 2, if you look at that last sentence in the first 
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 1  paragraph, there are no side agreements or cancellation 

 2  clauses given outside of the equipment rental agreement.  Do 

 3  you see that?

 4      A    Yes, I do.

 5      Q    What's the importance of that clause to IFC?

 6      A    Once again, it's irrevocable obligation.

 7      Q    And do you see the next to last sentence in the 

 8  second paragraph that says I was not induced to sign this by 

 9  any assurances of the rentor or anyone else.  Is -- what's 

10  the significance of that clause to IFC?

11      A    There are no side arrangements.

12      Q    Had Specialty Optical not signed this delivery 

13  and acceptance receipt, would IFC have purchased this lease?

14      A    No.

15               THE COURT:  You know, and I understand all 

16  that.  And I know the reason.  And the Court understands the 

17  importance of commercial paper and being able to rely on 

18  these things.  The Court's just -- and, you know, I 

19  understand it better after we've had you on the stand the 

20  last two or three days.  You know, I understand how 

21  significant it is to you.  I just have -- the Court just has 

22  concerns about the difference in the dating of this document 

23  being over more than, you know, like two and a half weeks 

24  later.  And the promise they wouldn't sign it if they didn't 

25  get them out of that Logix contract, frankly.
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 1               MR. HOLLINGSWORTH:  We're ready for that in 

 2  argument.

 3               THE COURT:  And you're here everyday, so it's 

 4  kind of like that's what the Court's really focused on.

 5               MR. HOLLINGSWORTH:  We're ready for that in 

 6  argument, Judge.

 7               THE COURT:  Okay.

 8      Q    (By Mr. Darcy) Mr. Estock, what's the date on the 

 9  delivery and acceptance receipt?

10      A    May 12th, '04.

11      Q    What date did the lessee sign the equipment 

12  rental agreement?

13      A    April 29th, '04.

14      Q    So just so we're clear, Specialty Optical 

15  reaffirmed its obligations under the lease more than two 

16  weeks after signing the original equipment rental agreement?

17      A    Correct.

18      Q    I want to show you Defendant's Exhibit No. 5.

19               THE COURT:  Mr. Estock, have you had any 

20  other cases like this one?  

21               THE WITNESS:  No.  You mean with regard to 

22  this matter?

23               THE COURT:  Yeah, this type of a situation.

24               THE WITNESS:  NorVergence matter 

25  specifically, Your Honor, or these kinds of issues?  
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 1               THE COURT:  With Specialty Optical, yeah, 

 2  with NorVergence.  Have you ever heard of one like this 

 3  where there was this promise to get them out of their other 

 4  company first?  

 5               MR. DARCY:  Your Honor, again, we deny that 

 6  that promise was ever made.

 7               THE COURT:  I know you do.  But I'm not 

 8  asking you.

 9               MR. DARCY:  Okay.

10               THE WITNESS:  I think you asked me this this 

11  morning.

12               THE COURT:  I did?  

13               THE WITNESS:  We had some of that, but that 

14  wasn't the main reason.

15               THE COURT:  I understand.  But the some was 

16  just a very small number of complaints like this.

17               THE WITNESS:  Well, I can't really -- I don't 

18  know how to quantify it really.  I certainly have heard of 

19  that as an issue before, but it hasn't been the overwhelming 

20  issue?

21               THE COURT:  I don't care about the 

22  overwhelming, I want to know about the usual.

23               THE WITNESS:  Well, it's more the unusual, 

24  yes.  

25               (Interruption)
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 1               THE COURT:  Go ahead.  I mean, frankly, and 

 2  the reason I don't care about the majority situation, sir, 

 3  Mr. Estock, is that I don't think that in most of your 

 4  transactions any excuse would be any good based on the 

 5  language in these contracts.  I mean I would agree that 

 6  there might have been some poor people that ended up with a 

 7  box and no service, and they would complain and I can 

 8  understand they would.  But, still, you know, they signed 

 9  what they signed and that's it.  And there's -- you know, 

10  this is not -- from what I understand, and from what 

11  Specialty Optical is complaining about, this is not I don't 

12  want to deal with those others.  That's why I want to go 

13  over this ad nauseam because I would understand if it was 

14  that type of a case that you should win right away in your 

15  case and in your lawsuit.  But this is a case where I still 

16  the beginning of the transactions, all the paper signed on 

17  the same day, and the fact they never got.  They ended up 

18  having to pay for something they never bargained for, which 

19  is their underlying contract that concerns this Court.  

20  Whether you like it or not, that's what the Court is 

21  considering at this point in the litigation.  If it weren't 

22  for that, you'd have won already.

23               MR. HOLLINGSWORTH:  I'd like to raise a 

24  point.

25               THE COURT:  Okay.
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 1               MR. HOLLINGSWORTH:  And this relates to a 

 2  motion, to a point that I raised prior to the trial.  That's 

 3  why I'm raising it.  I would like to point out to the Court 

 4  that when this started, we were talking about the fact that 

 5  on their allegations, NorVergence had promised to provide 

 6  them services.

 7               THE COURT:  Right.

 8               MR. HOLLINGSWORTH:  This fraud claim.

 9               THE COURT:  For free?  

10               MR. HOLLINGSWORTH:  For free.  This fraud 

11  claim has transformed into this Logix thing that doesn't 

12  have anything to do with the master agreement that they 

13  claim that they got two weeks before trial, and therefore 

14  had to add their fraud claim.  We shouldn't be talking about 

15  it.  Because they knew about this alleged Logix fraud well 

16  before they received the master agreement.

17               THE COURT:  I understand your point.  I 

18  understand your point.  Okay.  Anyway, I think it's kind of 

19  narrowed down to that.

20               MR. DARCY:  I'm trying to go quickly, Your 

21  Honor.

22               THE COURT:  Well, I mean we don't -- you 

23  know, if you realize what the Court's concepts are, that if 

24  it weren't for that, you'd have already won, then you can 

25  narrow your -- okay.
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 1      Q    (By Mr. Darcy) Quickly then.  Looking at the 

 2  lease, the use maintenance and installation paragraph.  Do 

 3  you see that paragraph?

 4      A    Yeah.

 5      Q    What's your understanding of that paragraph?

 6      A    Well, that the equipment will be used for its 

 7  intended purpose.

 8      Q    And from the leasing company's point of view, 

 9  what's the purpose of that paragraph?

10      A    Telecommunications equipment.

11      Q    But in the context of residual, what's the 

12  purpose?

13      A    Well, if it's properly used and maintained then 

14  it will have value at the end of the lease in most leases.

15               THE COURT:  All right.  I hate to do this to 

16  you again.  I'll be one second.

17               (Recess taken)

18               THE COURT:  You may proceed.

19      Q    (By Mr. Darcy) Mr. Estock, if you could look 

20  quickly at Exhibits 5, Defendant's Exhibits 5, 6 and 11.  

21  Five is the verbal audit sheet, 6 is the rental assignment.

22               THE COURT:  Oh, you didn't have -- oh.  You 

23  know, you all didn't have a five in this book, but it was -- 

24  Plaintiff's 5.

25               MR. DARCY:  These are Defendant's.
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 1               THE COURT:  There is no Defendant's 5.

 2               MR. TRUSEVICH:  I don't have one either.

 3               MR. DARCY:  Defendant's 5 is the internal 

 4  audit sheet.

 5               THE COURT:  It's the same as Plaintiff's 5 

 6  and you didn't have one in your book.  Plaintiff's 5, 

 7  Defendant's 6.

 8               MR. DARCY:  Yeah, Defendant's 6 and 

 9  Defendant's 11.

10      Q    (By Mr. Darcy) Are you looking at those, 

11  Mr. Estock?

12      A    Yes.

13      Q    What is Defendant's Exhibit No. 5?

14      A    Defendant's Exhibit No. 5 is a verbal audit.  

15  Basically.  It's a call to confirm the delivery of the 

16  equipment.  And Abby -- we have -- it was one of our 

17  documentation people and part of her job was to call 

18  customers and do this verbal audit.

19      Q    What's the date of the audit?

20      A    May 18th.

21      Q    And would IFC purchase a lease if it didn't do a 

22  verbal audit?

23      A    No, it would not.

24      Q    With respect to the dialogue that or the script 

25  that's at the top that says is IFC working in conjunction 
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 1  with NorVergence?

 2      A    Yes.

 3      Q    Do you know why that language was put in there?

 4      A    Yes, I do.  The customer had signed a NorVergence 

 5  lease.  We had not -- we had not acquired that lease, and 

 6  so, therefore, we would have not provided the customer with 

 7  notice that we had acquired the lease at this point.  So if 

 8  we don't say something like that, they really wouldn't 

 9  understand that we're calling in connection with this 

10  equipment.

11      Q    So the fear is that they would just hang up the 

12  phone instead of talking to you?

13      A    They wouldn't understand our role in this thing.

14      Q    Okay.  And just so we're clear, then, the rental 

15  assignment agreement, Defendant's Exhibit No. 6, that's the 

16  actual assignment of the lease from NorVergence to IFC?

17      A    That's right.

18      Q    Dated May 18th, 2004?

19      A    It is.

20      Q    Exhibit No. 11 is the actual notice that goes to 

21  the lessee?

22      A    That's correct.

23      Q    That would have gone out either on May 18th or 

24  later; is that correct?

25      A    Yes.
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 1      Q    So it's your understanding that on May 18th, the 

 2  lessee wouldn't actually have a copy of the notice of 

 3  assignment yet; is that correct?

 4      A    That's correct.

 5      Q    All right.  Turning back to the lease, if we 

 6  go -- 

 7               THE COURT:  Okay.  Hang on.  Wait.  Who is on 

 8  May 18th under your Exhibit 1, Defendant's Exhibit 1, the 

 9  signature was signed by -- it's kind of difficult to read.  

10  Looks like an Edward Loose?

11               THE WITNESS:  Edward Lucas.

12               THE COURT:  Lucas?

13               THE WITNESS:  Yeah.

14               THE COURT:  Is he with NorVergence?

15               THE WITNESS:  Yes.

16      Q    (By Mr. Darcy) Do you recognize his signature?

17      A    Yes.

18               THE COURT:  So he signed that and he signed 

19  the rental assignment agreement to you and you did the 

20  audit, verbal audit?  

21               MR. DARCY:  On the same day, Your Honor.

22               THE COURT:  I was about to say that.  All on 

23  the same day, and then you have a notice of assignment 

24  that's your eleven that shows it commenced on May 12th.

25               MR. DARCY:  No, that's the DNA, Your Honor.
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 1               THE COURT:  What?  What is Exhibit 11?  

 2               MR. DARCY:  Exhibit 11 is the notice of 

 3  assignment.

 4               THE WITNESS:  Your Honor, that -- 

 5               THE COURT:  So you assigned this lease before 

 6  NorVergence had even signed an agreement with the Specialty 

 7  Optical.

 8               MR. DARCY:  No, no, no.  If you go -- no, no, 

 9  ma'am.  Plaintiff's Exhibit -- I'm sorry Defendant's Exhibit 

10  6 is the actual assignment between NorVergence and IFC, and 

11  that's dated the 18th.

12               THE COURT:  Right, but Exhibit B is signed 

13  May 12th, and it's to Specialty Optical.

14               MR. DARCY:  It's not signed on any day, Your 

15  Honor.  

16               THE COURT:  This letter confirms that the 

17  agreement commenced on May 12th.

18               MR. HOLLINGSWORTH:  Which is the date of the 

19  DNA.

20               THE COURT:  And that was even prior to 

21  NorVergence signing the agreement with Specialty Optical.

22               MR. DARCY:  That's the date of the delivery 

23  and acceptance, Your Honor.

24               THE COURT:  No, it wasn't.

25               MR. DARCY:  May 12th is the date of the 
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 1  delivery and acceptance, mot the date of the notice of 

 2  assignment.

 3               THE COURT:  That's the date they sent the 

 4  equipment.

 5               MR. DARCY:  That's the date that they signed 

 6  that they irrevocably accepted the equipment.  That's 

 7  Defendant's Exhibit No. 2, Your Honor.

 8               THE COURT:  Okay.  Hang on.  That was 

 9  yesterday.  Okay.  That was May 12th.  Saying that they had 

10  accepted basically the what you call the Matrix TM, 

11  whatever, was May 12th.  And it's at that point that you 

12  sent it to IFC, but you didn't actually sign the rental 

13  agreement until May 18th, NorVergence did not?  

14               MR. DARCY:  Correct.  That's correct.

15      Q    (By Mr. Darcy) Mr. Estock, could you just explain 

16  briefly for the Court how the applications are handled for 

17  NorVergence?  

18               THE COURT:  No, it's okay.

19               THE WITNESS:  I can answer this question for 

20  you if you really are interested.

21               THE COURT:  Well, I am interested and what I 

22  was then trying to look at was the -- what exhibit was it of 

23  Plaintiff's regarding the power of attorney to get out of 

24  the Logix contract?  What exhibit was that?  

25               MR. DARCY:  Oh.
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 1               THE COURT:  I want to see the date on it.

 2               MR. TRUSEVICH:  Judge, that would be 

 3  Plaintiff's Exhibit 41, Mr. Anderson testified that 

 4  NorVergence typed up this text and then he put it on -- 

 5               THE COURT:  May 12th.

 6               MR. TRUSEVICH:  -- letterhead.

 7               THE COURT:  Okay.  So on the same date that 

 8  he received the box, he gave the letter of authorization.  

 9  Okay.

10      Q    (By Mr. Darcy) Okay.  Mr. Estock, you thought you 

11  had the answer?

12      A    Well -- 

13      Q    Answer to the Court's question?

14      A    The way this worked is that the customer had no 

15  payments for the first two months of the lease.  And the way 

16  that was determined was two months from the acceptance date.  

17  So that's why the assignment says the lease starts I think, 

18  the assignment says the lease was going to start on May the 

19  12th and the first payment would then not be due until July 

20  the 12th.

21      Q    Okay.  And just so we're clear, Your Honor, if I 

22  can just lead and re-ask this testimony really quickly, 

23  NorVergence would submit the credit to IFC for approval; is 

24  that correct?

25      A    Yes, that's right.
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 1      Q    So NorVergence wouldn't actually sign the lease 

 2  until you guys approved the deal; is that correct?

 3      A    Yes.

 4      Q    All right.  And under the terms of the agreement, 

 5  if you look below the signature blocks there on the first 

 6  page of Defendant's Exhibit 1, facsimile signatures could be 

 7  used; is that correct?

 8      A    Yes, oh, yeah.

 9      Q    I'm just going to direct your attention now to 

10  the default provision there at the bottom of the left hand 

11  column.  Subsection A says default under this agreement is 

12  if you fail to pay any rental payment or any other payment 

13  when due.  Do you see that language?

14      A    I do.

15      Q    Did Specialty Optical default under this 

16  agreement?  

17      A    They did.

18      Q    Did they default because they failed to make a 

19  payment?

20      A    Yes.

21      Q    If you go to the next paragraph, which is 

22  remedies, do you see if a default occurs, we look at 

23  Paragraph B, it says we may do any of the following:  

24  Require you to immediately pay us as compensation for loss 

25  of our bargain and not as a penalty the sum equal to one, 
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 1  all amounts then due under this agreement plus all unpaid 

 2  rental payments for the remainder of the term plus our 

 3  anticipated residual interest in the equipment, each 

 4  discounted to present value at the rate of 6 percent per 

 5  annum.  Do you see that language?

 6      A    I do.

 7      Q    I'll show you what's marked as Defendant's 

 8  Exhibit No. 12.  Do you see that portion of a statement of 

 9  account?

10      A    Yes.

11               MR. DARCY:  Do you have that document, Your 

12  Honor?  They did not stipulate to it.

13               MR. TRUSEVICH:  What number is it?  

14               MR. DARCY:  Defendant's 12.

15               THE COURT:  Hang on a minute.  I do see the 

16  language.  Okay.  I'm at 12.

17               MR. TRUSEVICH:  Judge, did they offer 12?  

18               MR. DARCY:  I haven't offered it yet.

19      Q    (By Mr. Darcy) What's this document?

20      A    This is a calculation of the amount due under 

21  this lease on acceleration.

22      Q    Okay.  And did the lessee pay any payments under 

23  the lease?

24      A    No, the lessee did not.

25      Q    Okay.  And just for the Court's and or for the 
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 1  record, what does it mean to discount something to present 

 2  value?  

 3               THE COURT:  I don't need to hear that, oh, 

 4  for the record?  The record doesn't need it either, does 

 5  it?  

 6      Q    (By Mr. Darcy) Okay.  If you go down to the third 

 7  column there, it says rent due is the acceleration date?

 8      A    Yes.  

 9      Q    So that's the rent that would have been due by 

10  August 13th, '04?

11      A    Yes.

12      Q    Is that correct?  And that represents two months 

13  rent including sales tax; is that correct?

14      A    Let me double check that.

15               THE COURT:  No.  If it starts July.  August.  

16  Well, yeah, if you do it in the middle of August.  Okay.  

17  Right.  

18      A    Yes, that amount includes sales tax, yes.

19      Q    (By Mr. Darcy) I'm sorry.  It does?

20      A    That does, yes.

21      Q    Okay.  And so under the lease then there would be 

22  -- is that 58 future payments; is that correct?

23      A    Fifty-eight future payments.

24      Q    All right.  If you discount that at 6 percent, is 

25  that where that comes from?
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 1      A    That's correct.

 2               MR. TRUSEVICH:  Judge, I'm just going to 

 3  object.  He's reading from a document that again is not in 

 4  evidence and we did object to it.

 5               THE COURT:  Sustained.  But we can send him 

 6  up to the board to calculate it.  It would be the same 

 7  thing.  So it would end up being the same.  He could just 

 8  put an exhibit sticker on it after he actually calculated it 

 9  out.  So we can do it the easy way or the hard way.  It kind 

10  of is what it is.  But -- 

11               MR. DARCY:  Your Honor, can you just take 

12  judicial notice of the present value as a mathematical 

13  calculation?  

14               THE COURT:  Oh, no, I don't do judicial 

15  notice of mathematical calculations.

16               MR. DARCY:  I'm a liberal arts major.  Okay.

17      Q    (By Mr. Darcy) All right.  Mr. Estock, are you 

18  the -- are you responsible for the collection of this 

19  account?

20      A    I guess, ultimately, yes.

21      Q    Ultimately?

22      A    Yes.

23      Q    Okay.  And does IFC keep a -- 

24               THE COURT:  Why would you discount it at 26 

25  percent?  
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 1               MR. DARCY:  Six percent.

 2               THE COURT:  Oh, it came out as 26 up here on 

 3  the.

 4               THE WITNESS:  That's in the contract.

 5               THE COURT:  Okay.

 6      Q    (By Mr. Darcy) Does IFC keep a lease file with 

 7  respect to each one of the leases that it purchases?

 8      A    It does.

 9      Q    And with respect to the lease that goes in 

10  default, is it IFC's business custom and practice to prepare 

11  a statement of account for that lease?

12      A    Yes.

13      Q    And is it -- is this statement of account the 

14  lease account that's prepared in the regular and ordinary 

15  course of IFC's business for this account?

16      A    It is.

17      Q    Did you find this statement of account in the 

18  lease file for this account?

19      A    I did, yes.

20      Q    And this lease account is kept in your custody 

21  and control?

22      A    Yes.

23               MR. DARCY:  Your Honor, I would offer this as 

24  a Defendant's Exhibit No. 13.

25               MR. TRUSEVICH:  Can I take Mr. Estock on voir 

                                                                      91

 1  dire, Your Honor?  

 2               THE COURT:  Okay.  You meant twelve?  

 3               MR. DARCY:  Yes, I'm sorry, twelve.

 4               THE COURT:  You may.

 5                VOIR DIRE EXAMINATION

 6  BY MR. TRUSEVICH:

 7      Q    Sir, did you prepare this document?

 8      A    I did not prepare this document.

 9      Q    Do you know where the back up documents are for 

10  this?  Did you bring them today to court to give them to the 

11  Judge?

12      A    Are you talking about the original documents?  

13      Q    Sir, anything that was used to prepare what your 

14  lawyer is now trying to offer?  Did you bring any of those 

15  back up documents with you in any of these?  

16               MR. DARCY:  What back up documents?  

17               MR. TRUSEVICH:  Please don't interrupt my 

18  voir dire.

19               MR. DARCY:  There's no foundation.

20      Q    (By Mr. Trusevich) Sir, did you bring any back up 

21  documents that's the basis for what your lawyer is now 

22  trying to offer?  Do you have any documents that resulted in 

23  this?

24      A    In the calculation?  

25      Q    Do you know who prepared this?
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 1      A    I don't know who prepared this, no.

 2      Q    Do you know whoever prepared it, do you know what 

 3  they based it on?

 4      A    The numbers that you see here?  

 5      Q    Yes.  

 6      A    Yes, I know how they did this.

 7      Q    Was this document prepared for this litigation 

 8  today?  

 9      A    It was prepared in connection with this file, 

10  yes.

11      Q    Sir, with all due respect, was it prepared for 

12  this litigation or was it in this file?

13      A    I guess it was prepared for this litigation.

14               MR. TRUSEVICH:  Then, in that case, Your 

15  Honor, no foundation.  We object to this.  It's not a 

16  business document.  It's not regular course of business.  It 

17  was made for this litigation.  

18               MR. LOWNDS:  That's right.  

19               THE COURT:  Redirect?  

20               MR. DARCY:  I would respond that this 

21  litigation -- 

22               THE COURT:  No, you can't respond unless you 

23  -- you can ask him a question.  You don't get to respond.

24             CONTINUED DIRECT EXAMINATION

25  BY MR. DARCY:
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 1      Q    Mr. Estock, how many of these files are in 

 2  litigation?

 3      A    Over 500.

 4      Q    So it's IFC's regular business custom and 

 5  practice to prepare a statement of account for every one of 

 6  these files; is that correct?

 7      A    Unfortunately, yes.

 8               MR. TRUSEVICH:  And, Your Honor, again.

 9               THE COURT:  No, I'm going to sustain.

10      Q    (By Mr. Darcy) Let me do it a different way.  

11  Mr. Estock -- 

12               THE COURT:  I'm sorry it's your regular 

13  course of business to be in collection.

14      Q    (By Mr. Darcy) Mr. Estock, you watched 

15  Mr. Anderson testify yesterday; is that correct?

16      A    I think it was a couple of days ago, wasn't it.

17      Q    Yes, that's fine.  Did you see his testimony?

18      A    Yeah, I did.

19      Q    And how many payments did he admit that Specialty 

20  Optical made under the lease?

21      A    None, I believe.

22      Q    And you have the lease in front of you, don't 

23  you, right now Defendant's Exhibit No. 1?

24      A    Yes.

25      Q    And you have a calculator on you right now, don't 
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 1  you?

 2      A    I do.

 3      Q    Okay.  Do you know how to do a PV calculation 

 4  with a calculator?

 5      A    I do.

 6      Q    Okay.  So if we take -- can you take your 

 7  calculator out and tell the Court what model calculator you 

 8  have?  

 9               THE COURT:  He doesn't need to tell me that.  

10      A    Hewlett Packard 12C.

11               MR. TRUSEVICH:  Your Honor, again, I'd object 

12  on any of these opinions.  They did not designate him as an 

13  expert to offer any type of calculation opinions, so we 

14  would object to that.

15               MR. DARCY:  It's a mathematical calculation, 

16  Your Honor, it's not an opinion.  It's a scientific fact, 

17  not subject to dispute.

18               THE COURT:  It's -- 

19               MR. TRUSEVICH:  Your Honor, it is subject to 

20  dispute.  We are disputing this.  And they didn't designate 

21  him as an expert under 193.6.  They just didn't do that.

22               MR. DARCY:  It's not expert testimony, Judge.  

23  It's not.  Your Honor, on their own case in chief, they got 

24  him -- they had him testify that IFC calculated its damages 

25  were approximately $30,000.
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 1               THE COURT:  He's the corporate rep and he is 

 2  going to testify as to what?  How did you disclose him?  

 3               MR. DARCY:  What he's going to testify to.

 4               THE COURT:  Yeah, how did you disclose him?  

 5               MR. DARCY:  As a corporate representative to, 

 6  as IFC's witness.  Your Honor, we, to the extent that you do 

 7  say that he's an expert, we'll ask for leave to make him an 

 8  expert.  But we don't believe that he actually has to offer 

 9  this as expert testimony.  I mean there's no prejudice to 

10  the other side, Your Honor.  If they want to contest the 6 

11  percent present valuation, they -- 

12               THE COURT:  Well, it is in the contract, and 

13  it -- you know, if he doesn't make the calculation, then it 

14  -- I don't think you need to be an expert for this.  I'm 

15  going to overrule.  He can answer this.

16               MR. DARCY:  Thank you, Your Honor.

17               THE COURT:  But he's going to have to tell us 

18  how he does it so we can be sure that we all agree.

19      Q    (By Mr. Darcy) John, while you do this 

20  calculation, if you could put Plaintiff's Exhibit 40 in 

21  front of you?

22      A    I'm sorry.  Yes, okay.

23               THE COURT:  Oh, I see.  There's no -- you 

24  only -- you didn't provide the billing for all these months.  

25  You quit billing them.  There's not a June 15th, '04 
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 1  invoice?  

 2               MR. DARCY:  That's correct, Your Honor.

 3               THE COURT:  Are the rest in evidence or not?  

 4               MR. DARCY:  No.

 5               THE COURT:  Oh.  So this started in '04, '05, 

 6  and it all becomes due if there's a default, right?  

 7               MR. DARCY:  Yes, that's correct.

 8               MR. TRUSEVICH:  And, Judge, we have a dispute 

 9  on the date of acceleration.  They say it's August.  We 

10  don't know what they used for that.  

11               MR. LOWNDS:  There's no automatic 

12  acceleration.

13               THE COURT:  There's not?  

14               MR. LOWNDS:  No, Your Honor, there is no 

15  waiver of any of the notices.  There's not an automatic 

16  acceleration.  There's no evidence of -- 

17               THE COURT:  Oh, because he never sent a 

18  notice?  

19               MR. TRUSEVICH:  Correct.  

20               MR. LOWNDS:  Right, there's no notice of 

21  acceleration.  Where in the world do they get this August 

22  18th date from?  

23               MR. TRUSEVICH:  Mr. Estock has not produced a 

24  single notice.  

25               MR. LOWNDS:  He has no personal knowledge and 
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 1  they haven't produced any business records to establish the 

 2  date of acceleration.

 3               THE COURT:  I see the problem.  So, in other 

 4  words, we're just kind of in the middle of the five-year 

 5  period.

 6               MR. DARCY:  We're going to accelerate as of 

 7  August 2004, Your Honor.  That's when they sued us in this 

 8  case.  That's when they repudiated the contract.

 9               THE COURT:  To repudiate doesn't accelerate, 

10  does it?  

11               MR. DARCY:  Of course it does, Your Honor.  

12  They disavowed their obligation under the contract.  They 

13  sued us saying they didn't owe a dime under this contract.  

14  We don't have to then go out and make a demand to them.  

15  That's absurd.  It's futility.  

16               MR. LOWNDS:  The law is that it's an optional 

17  acceleration clause and it's at the option of the holder.  

18  They don't have to accelerate.  It's their option.  Just 

19  like the statute of limitations doesn't start running until 

20  the debt is accelerated, just because there's a default in 

21  payment, the statute of limitations doesn't start running 

22  until the later of the mature date or date of acceleration.  

23  Unless there's evidence of acceleration, there is no 

24  acceleration.  Because there's no waiver of the notice of 

25  acceleration.  It hasn't occurred.  It's at their option and 

                                                                      98

 1  they never exercised the option.

 2               MR. DARCY:  There's no requirement of notice 

 3  of acceleration.  

 4               MR. LOWNDS:  There is in Texas.

 5               MR. DARCY:  Your Honor, we're under the 

 6  contract.  The contract controls --

 7               MR. LOWNDS:  Your Honor, the contract doesn't 

 8  address it.  That's the whole point.  Under Texas law, you 

 9  have to waive expressly -- the Court's -- Texas Supreme 

10  Court has been very clear on that.  You have to use the 

11  exact language of waiver of notice of intention to 

12  accelerate and waiver of notice of acceleration.

13               THE COURT:  That's true.  

14               MR. LOWNDS:  And absent that language, the 

15  holder of the option has to affirmatively and unequivocally 

16  exercise the right of acceleration and if they don't, the 

17  note is not or the lease is not accelerated.  That's black 

18  letter law in Texas.

19               THE COURT:  That's true.

20               MR. DARCY:  Well, two points, Your Honor.  

21  One we dispute the application of Texas law.

22               THE COURT:  Well, I understand that.

23               MR. DARCY:  You haven't ruled on that issue.  

24  Secondly, we dispute the interpretation of Texas law.  And 

25  we'll be happy to argue that point on the merits.  Third, we 
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 1  would point out to the Court that the lease controls here.  

 2  This is a commercial equipment lease transaction and at the 

 3  time of the terms of the lease, there is no notice required.  

 4  And fourth, Your Honor -- 

 5               THE COURT:  In a commercial equipment lease 

 6  in Texas -- 

 7               MR. DARCY:  That's my position, Your Honor.  

 8  And fourth, they reputed their obligations under the lease, 

 9  Your Honor.  They can't sue us to invalidate the lease and 

10  then say, you don't get damages when you file your counter 

11  claim, because you didn't accelerate.

12               THE COURT:  You get damages but not on the 

13  whole lease.  

14               MR. LOWNDS:  In fact, the Keyhole Decision 

15  out of the Houston Court of Appeals 1982, the Court said 

16  there is a presumption against acceleration where there is 

17  an optional acceleration clause.  There is a presumption 

18  against acceleration absent an affirmative showing of 

19  acceleration, there is no acceleration of the debt.  They 

20  haven't done it.  They haven't accelerated it.

21               MR. DARCY:  Your Honor, Article 2A was 

22  adopted in 1990 by all 50 states.  Article 2A by its 

23  statutory terms guts that case.  There's a case from the 

24  Houston -- 

25               THE COURT:  What is that?  What's the date on 
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 1  that.

 2               MR. DARCY:  1982, Your Honor.

 3               MR. HOLLINGSWORTH:  You know what, that's a 

 4  violation of the rules of professional conduct for him to be 

 5  sitting in here with case law that he knows has been gutted 

 6  by this court of appeals.

 7               THE COURT:  I don't need you to throw your 

 8  two cents in.

 9               MR. HOLLINGSWORTH:  He's throwing his two 

10  cents in.  That one's the one handling the witness.

11               THE COURT:  Just a minute.  I didn't get to 

12  hear the rest of their argument.  Don't forget I'm the judge 

13  who's deaf in one ear.  I can't hear two people let alone 

14  three people at one time.  I asked you a question and I 

15  never heard the answer.  What is the date of your case?  

16               MR. LOWNDS:  I can start with that case.  

17  That's 1982.

18               THE COURT:  1982.  Okay.

19               MR. DARCY:  What's the date?

20               MR. LOWNDS:  1982.  I also have exact case in 

21  there's the Baleau Decision out of the Austin Court of 

22  Appeals.

23               MR. HOLLINGSWORTH:  Do you have a site on 

24  that?  

25               MR. LOWNDS:  It's not a published decision.
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 1               MR. HOLLINGSWORTH:  It's not in Texas.

 2               THE COURT:  Kelly, you must quit 

 3  interrupting.  

 4               MR. LOWNDS:  Calm down, quit turning so red 

 5  and let me finish.  That was an appellate case that I 

 6  handled.  The Court again held it's an optional acceleration 

 7  clause.  Now, if they think, as counsel has represented to 

 8  the Court, that there's a specific provision out of 2A that 

 9  says there's no need to have a waiver of notice of 

10  acceleration, and all leases are automatically accelerated, 

11  if there's a default, he can show that to the Court, and 

12  perhaps that might be a controlling point.  That's the 

13  argument he's making.  He said it's -- everybody knows this.  

14  I'd be pleased to see it and we can address that.

15               THE COURT:  All right.  We'll look.  So and 

16  until I see it, we'll just hear it both ways and then we'll 

17  find out what the law is.

18               MR. DARCY:  Thank you.

19               THE COURT:  Okay.  So today is February 10th.  

20  Assuming that the first payment was July 1st, 2004, what 

21  would it be if there hasn't been an acceleration, and what 

22  would it be if there has?  

23               MR. LOWNDS:  Judge, I'll withdraw the 

24  objection.  We'll withdraw the objection and just let him 

25  testify as to the full accelerated amount.  That's fine.
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 1               THE COURT:  All right.  

 2               MR. LOWNDS:  That's fine.

 3               THE COURT:  Okay.

 4               MR. DARCY:  We're going to let him testify on 

 5  the state of account that he's admitted or do you want him 

 6  to actually stand there and do the math?  

 7               MR. LOWNDS:  If he can explain all the 

 8  components on that that you're trying to claim.  

 9               MR. DARCY:  Your Honor, just for scheduling 

10  purposes, we do need to get Mr. Estock out of here today.  I 

11  am trying very hard.

12               THE COURT:  I was just about to ask him what 

13  color shirt he was going to buy tomorrow.

14               THE WITNESS:  You don't work tomorrow, do 

15  you?  

16               MR. DARCY:  All right.

17      Q    (By Mr. Darcy) Mr. Estock -- 

18               MR. TRUSEVICH:  Judge, I'll agree to 

19  admissibility of this.  Judge, I'll just agree to the 

20  admissibility of this, No. 12, so we can save some time.  

21  Obviously, I want to cross-examine him.

22               THE COURT:  Okay.  Twelve is admitted.

23               MR. TRUSEVICH:  It'll save some time.

24      Q    (By Mr. Darcy) All right.  So the accelerated 

25  discount balance, if we look at Defendant's Exhibit No. 12, 
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 1  Mr. Estock, is that $32,908.88?

 2      A    $32,908.88.

 3      Q    And just -- you went back and checked those 

 4  numbers yourself with a calculator; is that correct?  

 5      A    I did the math, yes.

 6      Q    And just so the Court is clear, if you look at 

 7  the invoice, which is Plaintiff's Exhibit 40, those numbers 

 8  are PV'ed with the sales tax included; is that correct?

 9      A    Are you looking at the same document.

10      Q    Well, the invoice is Plaintiff's Exhibit No. 40?

11      A    Yes, the PV calculation would be for the amount 

12  including sales tax.

13      Q    Okay.  And this particular statement of account 

14  has a present value for the residual; is that correct?

15      A    Yes, it does.

16      Q    And this assumes of course that NorVergence would 

17  actually stay in business; is that correct, the fact that 

18  there's a value of $19,062.39 there?

19      A    Yes, we assumed a ten percent residual on this 

20  lease.

21      Q    And you discounted that?

22      A    And we discounted that back at 6 percent 

23  including sales tax.

24      Q    You previously testified that now that 

25  NorVergence was actually out of business and wasn't 
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 1  operating its network that the equipment doesn't actually 

 2  have a residual value; is that correct?

 3      A    That's correct.  I did say that, yes.

 4      Q    So if we subtract $1,962.39, by my calculation, 

 5  that's $31,146.49; is that correct?

 6      A    Do you want me to do it?  

 7      Q    Well, can you guys stipulate that's the number if 

 8  you take out the residual?  

 9               MR. TRUSEVICH:  Well, Your Honor, at this 

10  point I don't know.  They asked to offer 12.  I agreed.  But 

11  if they're saying and he said he checked the number.  If 

12  he's now saying that it's wrong and it should be 31 

13  something, then I don't understand where he's going.  

14               THE COURT:  No, what he's saying is the 

15  residual is really zero, but if you say there was a 

16  residual, it should be a less amount.

17               MR. TRUSEVICH:  So there should be a zero on 

18  residual.

19               MR. DARCY:  Because NorVergence was actually 

20  in bankruptcy.

21               MR. TRUSEVICH:  Then the number is 31 

22  something?  

23               MR. DARCY:  $31,149.69.

24               MR. TRUSEVICH:  I'll agree to the 

25  calculation.
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 1               MR. DARCY:  Is that correct?  

 2               THE COURT:  Yeah, just go ahead.

 3      Q    (By Mr. Darcy) Okay.  And that would be as of 

 4  August 2004; is that correct?

 5      A    Correct.

 6      Q    Okay.  And since August 2004 presumably there's 

 7  prejudgment interest accruing?

 8      A    I don't know.

 9      Q    Okay.  If it applies?

10      A    If it applies, I guess, yeah.

11      Q    And you've incurred attorney fees in this case?

12      A    Yes, I have.

13      Q    So IFC's damages in this case were to prevail 

14  would be $31,149.49 plus prejudgment interest and attorney's 

15  fees; is that correct?  

16               THE COURT:  You subtracted out one.

17               MR. DARCY:  That's correct.

18               THE COURT:  It's $30,946.49.

19      Q    (By Mr. Darcy) Just for clarity then, it's 

20  $30,946.49?

21      A    That's correct.

22      Q    I'm just going to go quickly through the 

23  remainder of the lease with you.  Do you see the choice of 

24  law clause on the right hand corner where it says applicable 

25  law?
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 1      A    Yes, I do.

 2      Q    Okay.  And that -- that title is in all caps; is 

 3  that correct?

 4      A    The title?  

 5      Q    Applicable law?

 6      A    The title is in all caps, yes.

 7      Q    If you go down to the middle of the paragraph 

 8  where it says this agreement?

 9      A    Yeah.

10      Q    Shall be governed by construed and enforced in 

11  accordance with the laws of the state in which NorVergence's 

12  offices are located.  The state in which the assignee's 

13  principal offices are located without regard to such state's 

14  choice of law considerations; do you see that language?

15      A    I do.

16      Q    Is that language in bold?

17      A    It appears to be bolded, yeah.

18      Q    Where are IFC's principal offices?

19      A    Morton Grove, Illinois.

20      Q    What county is that in?

21      A    Cook County, Illinois.

22      Q    If you'd look at the left hand column, paragraph 

23  title assignment.  Do you see that paragraph?

24      A    I do.

25      Q    Do you see the language that says we may sell, 
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 1  assign or transfer all or any part of this rental and or 

 2  equipment without notifying you.  The new owner will have 

 3  the same rights that we had but not our obligations.  You 

 4  agree you will not assert against the new owner any claims 

 5  defenses or set offs that you may have against us?  Do you 

 6  see that language?

 7      A    I do see that.

 8      Q    Is that the waiver of defense clause that IFC 

 9  considers to be critical in this document?

10      A    It's in our own document as well, it is critical, 

11  yes.

12      Q    Would IFC take assignment of this lease if that 

13  language were not there?

14      A    No, it would not.

15      Q    Go to the right hand column of the second page of 

16  the lease.  See the paragraph titled Article 2A statement?

17      A    Yes, I see that.

18      Q    Do you agree that if Article 2A of the Uniform 

19  Commercial Code is deemed to apply, this rental will be 

20  considered a finance lease?  Do you see that language?

21      A    Yes.

22      Q    Do you see that language?

23      A    I do see that.

24      Q    Is that language critical to IFC?

25      A    Yes, it is very important.  We would not complete 
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 1  a lease without that language in it.

 2      Q    Go down to the paragraph that begins your duty.  

 3  Do you see that in all capitals?  

 4      A    I do.

 5      Q    "Your duty to make rental payments is 

 6  unconditional despite equipment failure, damage, loss or any 

 7  other problem.  Renter is renting the equipment as is 

 8  without any warranties express or implied including 

 9  warranties of merchantability, fitness for a particular 

10  purpose in connection with this agreement.  If the equipment 

11  does not work as represented by the manufacturer or supplier 

12  or the manufacturer or supplier or any other person fails to 

13  provide service or maintenance or if the equipment is 

14  unsatisfactory for any reason, you will make any such claim 

15  solely against the manufacturer or supplier or other person 

16  will make no claim against us."  Do you see that language?

17      A    I do.

18      Q    Is that language critical to IFC?

19      A    It is.

20      Q    Would IFC have purchased this paper if that 

21  language wasn't there?

22      A    No, it would not.

23      Q    Go to the next paragraph titled no warranties.  

24  Do you see that language?

25      A    I do.
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 1      Q    It says:  "No warranties; we are representing the 

 2  equipment to you as is.  We make no warranties express or 

 3  implied including merchantability or fitness for a 

 4  particular purpose.  We transfer to you for the term of this 

 5  rental all warranties if made by manufacturer or supplier to 

 6  us."  Do you see that language?

 7      A    I do.

 8      Q    Is that language critical to IFC?

 9      A    It is.

10      Q    Would IFC purchase this lease if that language 

11  were not in there?

12      A    No, it would not.

13      Q    Do you see in the middle of that paragraph it 

14  begins with all caps "you waive any rights which would allow 

15  you to, one, cancel or repudiate the rental or reject or 

16  revoke acceptance of the equipment."  Do you see that 

17  language?

18      A    I do.

19      Q    Is that language critical to IFC?

20      A    It is.

21      Q    Would IFC purchase this lease if that language 

22  were not there?

23      A    It would not.

24      Q    Go to the very last paragraph there.  Do you see 

25  the initials there?
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 1      A    Yes.

 2      Q    Those the lessee's initials to the best of your 

 3  knowledge?

 4      A    To the best of my knowledge.

 5      Q    You see the language "you agree that no 

 6  representation, guaranty or warranty by the rentor or any 

 7  other person is binding on any assignee, no breach by the 

 8  rentor or any other person will excuse any obligation to the 

 9  assignee."  Do you see that language?

10      A    I do.

11      Q    Is that the unconditional obligation to pay that 

12  you testified before that's so critical to IFC?

13      A    It is.

14      Q    Would IFC purchase that lease if that language 

15  were not there?

16      A    No.

17      Q    Do you see the sentence before that that says 

18  "you understand that any assignee is a separate and 

19  independent company from rentor, manufacture and that 

20  neither we nor any other person is the assignee's agent?"

21      A    Right.

22      Q    Why is that language important to IFC?

23      A    Because we do not want to be the agent of the 

24  assignee.

25      Q    Did IFC have any ownership interest in 
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 1  NorVergence?

 2      A    None.

 3      Q    Did it have any ownership interest in NorVergence 

 4  at any time?

 5      A    No, it did not.

 6      Q    Does it share any employees with NorVergence?

 7      A    No.

 8      Q    Did it share any employees with NorVergence 

 9  between -- at any time in the history to the best of your 

10  knowledge?

11      A    It did not.

12      Q    Did it share any officers with NorVergence at any 

13  time?

14      A    No.

15      Q    Did it share any directors with NorVergence at 

16  any time?

17      A    No.

18               MR. DARCY:  I pass the witness.

19               MR. TRUSEVICH:  I think I need to borrow your 

20  mic.  I don't think ours works over here.  Thank you.

21                  CROSS-EXAMINATION

22  BY MR. TRUSEVICH:

23      Q    Good afternoon, sir.  How are you doing?

24      A    Okay.

25      Q    All right.  Your lawyer just went through -- I 
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 1  think I'll use his words earlier, ad nauseam, apparently IFC 

 2  wouldn't have signed this contract if any of these clauses 

 3  weren't in there, would they?

 4      A    That's correct, sir.

 5      Q    All right.  Let me ask you this.  If IFC knew at 

 6  the time Specialty Optical on April 29th was signing these 

 7  papers that NorVergence guys were saying, Mr. Anderson, we 

 8  will pay you $1 million to sign this agreement, are you with 

 9  me?  Are you with me?

10      A    I am.

11      Q    Okay.  That they're going to pay $1 million, you 

12  sign this rental agreement here, and IFC knew that these 

13  promises were being made outside and you don't see anything 

14  in here about a million dollars, do you, sir?

15      A    No.

16      Q    Okay.

17               MR. DARCY:  Objection.

18               MR. TRUSEVICH:  This is cross.

19               MR. DARCY:  I don't understand the point of 

20  that hypothetical.

21               THE COURT:  Just a minute.  I don't know.  

22  I'll find out.

23               MR. TRUSEVICH:  If he'd let me finish, Your 

24  Honor.

25               THE COURT:  Sit down.
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 1      Q    (By Mr. Trusevich) Sir, if IFC knew that 

 2  NorVergence was out there making promises outside this 

 3  agreement to induce people to sign, you never would have 

 4  bought it, would you?

 5      A    Absolutely not.

 6      Q    Right?

 7      A    Absolutely not.

 8      Q    It doesn't matter what the promises were, if 

 9  people were promising things that are not in this agreement, 

10  you would have never purchased it, would you, sir?

11      A    That is correct.

12      Q    No matter what that promise was, correct, sir?

13      A    Correct.

14      Q    All right.  Well, sir, I don't believe that's 

15  true.

16               THE COURT:  I've still been trying to figure 

17  out the hypothetical this whole time.  But I figured it out.  

18  We're going to finish.

19               MR. TRUSEVICH:  Your Honor, what the issue 

20  was -- 

21               THE COURT:  I got the issue.  It just took me 

22  a minute.

23               MR. TRUSEVICH:  All right.  It could be 

24  chocolate chip cookies, Your Honor.  I really don't care 

25  what the promise is.
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 1      Q    (By Mr. Trusevich) Let's see.  And you also 

 2  testified to your lawyer, and it's also in the pleadings -- 

 3  I'll show you if you need to -- that before IFC purchased 

 4  this rental agreement, the one up on the screen here that 

 5  you can see and the judge can see, that IFC relied on two 

 6  things:  The certificate of delivery, right, sir?

 7      A    Yes.

 8      Q    And the verbal audit.  Right, sir?

 9      A    Correct.

10      Q    Sir, do we need to go through page by page, 

11  paragraph by paragraph like your lawyer did?  Is the words 

12  Novergence savings anywhere in this contract that's on the 

13  screen that you can see, the judge can see, that we all can 

14  see?

15      A    No.

16      Q    And you still, when you told me the answer about 

17  had you realized any promises were being made, you wouldn't 

18  have purchased it, that was a truthful under oath answer, 

19  wasn't it, sir?

20      A    Yes.

21      Q    And let's look at what promises were made.  You 

22  will agree your lawyer just asked you a bunch of questions 

23  towards the end of his cross that they didn't share -- IFC 

24  and Novergence didn't employees; do you recall that?

25      A    Yes.
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 1      Q    They didn't share officers, correct, sir?

 2      A    Yes.

 3      Q    Then that means by logic, Abby over here was an 

 4  IFC employee, correct, sir?

 5      A    That's correct.

 6      Q    And Abby is saying this script prior to IFC 

 7  making its decision of purchasing Specialty's lease, 

 8  correct, sir?

 9      A    Yes.

10      Q    And you will agree -- you see the last bullet 

11  point there, sir?

12      A    Yes.

13      Q    It says, Now lastly, your net monthly rental that 

14  I show for the Matrix equipment is 543.67.  That's for the 

15  box, isn't it, sir?

16      A    That's correct.

17      Q    According to IFC?

18      A    That's correct.  

19      Q    That flat monthly cost is protected for a 

20  60-month term, right, sir?

21      A    Yes.

22      Q    Producing the what, sir?  

23      A    Producing the Novergence savings you were 

24  promised.

25      Q    That you were promised, right, sir?
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 1      A    Right.

 2      Q    What that's saying is for 543.67, somebody 

 3  promised Mr. Greg Anderson a Novergence savings, right, sir?

 4      A    Yes.

 5      Q    And Novergence savings is nowhere in that 

 6  document, is it, sir?

 7      A    No, it's not.

 8      Q    So by your own previous testimony under oath just 

 9  five minutes ago, you knew they were being promised 

10  something outside the rental agreement, right, sir?  

11               MR. DARCY:  Objection.  That's not what he 

12  testified to.  

13      A    We knew that there was a service contract.

14               MR. TRUSEVICH:  I object to him coaching the 

15  witness.  This is cross, Your Honor.  

16      A    We knew there was a service contract associated 

17  with every one of these transactions.  We knew that.

18      Q    Is that a -- 

19      A    What we didn't know about is any side agreements 

20  or agreements to cancel other phone services, the situation 

21  that you described before.  We -- every one of these 

22  transactions involved a hardware lease and a service 

23  contract.  We knew that.

24      Q    Are you done, sir?

25      A    Yes.

                                                                      117

 1      Q    Because I don't want to interrupt you.  I object 

 2  to your answer as being nonresponsive.  My question was, 

 3  sir, five minutes ago, I just asked you whether it was a 

 4  million dollars or anything else, if you would have known 

 5  that somebody was promising Specialty something outside this 

 6  contract, would you have purchased it?  And you said no.  

 7      A    Yeah.

 8      Q    Do you recall that?

 9      A    Right.

10      Q    Isn't Abby acknowledging here that they were 

11  promised a Novergence savings?  True, sir?  

12      A    Yes.

13      Q    The only way the 543.67 -- and I believe we had 

14  an agreement with your lawyer yesterday when he said, well, 

15  543 doesn't produce the savings, and I said, fine, let's use 

16  your word, the box.  Do you remember that?  You were in the 

17  courtroom.  Remember that?

18      A    Right.

19      Q    The only way the box can produce a Novergence 

20  savings is if there's service, right, sir?

21      A    Yes.

22      Q    The box isn't magical, is it, sir?

23      A    No.

24      Q    It can't produce savings on its own?

25      A    It can't.
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 1      Q    So Novergence -- so IFC knew, before it 

 2  purchased, that these people, the small businesses as you 

 3  say that Novergence was focusing in on, they were giving 

 4  promises outside of the rental agreement just like the 

 5  promise of a Novergence savings; isn't that true, sir?

 6      A    That's true.

 7      Q    And that Novergence savings is nowhere in that 

 8  rental agreement, is it, sir?

 9      A    It is not.

10      Q    And as you sit here today under oath, you don't 

11  know what other promises were made to these people other 

12  than the Novergence promise, or including the Novergence 

13  promise, that's not in the rental agreement; isn't that 

14  true, sir?

15      A    Other promises?  

16               MR. DARCY:  Objection, Your Honor.  When he 

17  says these people, is he referring to Specialty or somebody 

18  else?  I mean I think he has to define it.

19               MR. TRUSEVICH:  Your Honor, let me rephrase.

20      Q    (By Mr. Trusevich) You don't know, IFC, you're 

21  not aware of any other promises that were made to Specialty 

22  when they signed, just like this promise of Novergence 

23  savings that's nowhere in this contract; isn't that true, 

24  sir?

25      A    I don't know of any, no.
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 1      Q    It's possible, just like this Novergence savings 

 2  that's promised that's nowhere in the rental agreement, that 

 3  they were promised to get out of the Logix contract.  That's 

 4  also possible, isn't it, sir?

 5      A    It's possible.

 6      Q    And here we know that a promise that's not in the 

 7  rental agreement, we know that happened because Abby, who 

 8  works for IFC, is acknowledging that, correct?

 9      A    Yes.

10      Q    And, in fact, the script that's on the screen, 

11  that is an IFC script, right?

12      A    Yes.

13      Q    Specialty didn't write that script, did it?

14      A    No.

15      Q    Specialty didn't approve that script, did it?

16      A    No.

17      Q    Someone at IFC approved that script?

18      A    Yes.

19      Q    And you would agree by the time Abby acknowledged 

20  that Specialty was promised something outside of that rental 

21  agreement -- this is in May, correct?  May '04, correct, 

22  sir?

23      A    Yes.  

24      Q    You were already getting complaints prior to this 

25  that people weren't getting their service, true, sir?
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 1      A    We were getting some complaints, yes.

 2      Q    And without service, you can't -- that box can't 

 3  produce Novergence savings, can it, sir?

 4      A    Without service, no.

 5               MR. DARCY:  Your Honor, we've asked and 

 6  answered.  We've had this testimony three times.

 7               THE COURT:  You know, I know it's asked and 

 8  answered.

 9               MR. TRUSEVICH:  And, Your Honor, that 

10  concludes my cross-examination of this witness.  I'm 

11  finished.

12               THE COURT:  Okay.

13               MR. DARCY:  Defendant rests, Your Honor.

14               MR. TRUSEVICH:  Your Honor, subject to the 

15  motion we talked about earlier, Plaintiff closes.

16               THE COURT:  You've got to be kidding.  Do you 

17  close?  

18               MR. DARCY:  We close.

19               THE COURT:  You may step down.  I guess I 

20  won't see you tomorrow.

21               THE WITNESS:  No, you won't.

22               MR. HOLLINGSWORTH:  We won't get him back to 

23  Dallas for a while now.

24               THE COURT:  All right.  

25               MR. DAVENPORT:  Your Honor, how would you 
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 1  like to proceed at this point?  

 2               THE COURT:  Off the record.

 3               (Discussion off the record) 

 4                       CLOSING ARGUMENT

 5  BY MR. TRUSEVICH:

 6               Judge, as I started out in opening -- I'll 

 7  make sure I look at my clock.  As we started out in opening, 

 8  I said the rental agreement.  And what they do is they come 

 9  in here along with their other 550 cases and say, we don't 

10  care.  Judge, all you have to do is look at Exhibit 1.  

11  There were no promises made.  You agreed to not sign 

12  anything or assert any defenses against us because you 

13  signed this agreement, and we were unaware of anything.  In 

14  fact, Mr. Estok, just 15 minutes ago, got up there on my 

15  hypothetical of a million dollars and said, oh, no, if we 

16  knew they were promised anything, we never would have 

17  purchased this.  

18               Well, we know by all this time they had been 

19  receiving complaints about Novergence not delivering, and 

20  then lo and behold, what happens?  Sure enough, you can't 

21  escape Plaintiff's Exhibit No. 5, Judge.  An IFC document 

22  script, and it should be called a script, that Abby reads 

23  the script.  And what do they do?  The last bullet point, 

24  even Mr. Estok has to admit that they knew at the time they 

25  purchased this that Specialty and these other little 
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 1  companies that Novergence was preying on along with them is 

 2  promised a Novergence savings tied to the 543.67.  We know 

 3  that.  He admitted that.  Yet he also admits the Novergence 

 4  savings is nowhere in the agreement.  His lawyer says, oh, 

 5  Mr. -- Mr. Estok, is the word "savings" anywhere in rental 

 6  agreement No. 1, and goes through all of these different 

 7  provisions.  And he says, no, it wasn't in there.  What we 

 8  do know according to the script is that a promise was made.  

 9               We also know from Mr. Anderson -- and you're 

10  free as the fact finder to believe all, part or none of a 

11  witness's testimony.  I believe Mr. Anderson was very 

12  credible.  What does he say?  He said, yeah, you bet they 

13  promised me about the Logix contract.  Is that an issue that 

14  was suddenly made up at trial?  Absolutely not.  How do we 

15  know that?  Because a month later Mr. Anderson sends them a 

16  letter saying that, look, I was told that Novergence would 

17  take care of my past carrier Logix.  June 23rd, '04.  Of 

18  course he was promised that.  We know that.  How would he 

19  have come up with this knowing that there might be 

20  litigation two years later?  He knows that.  

21               So we know that there were promises made.  

22  And we know that IFC's own employees acknowledge that 

23  promises were made outside that rental agreement.  We know 

24  that.  And their script even says so.  They can't now come 

25  in here and say, oh, well, we're holders in due course, et 
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 1  cetera, because they're not holders in due course, and we 

 2  don't know anything about these.  It says no promises were 

 3  made outside the promises made to induce you to sign it.  

 4  Yet we know, according to Exhibit 5, that Abby acknowledges 

 5  a Novergence savings you were promised that induced you to 

 6  sign.  We know that.  The script tells us that.  

 7               Then they try to say, well, they're separate 

 8  agreements for hardware and for service.  They want to make 

 9  a big deal about that.  The problem with that is when you go 

10  to services application, just like on the rental agreement, 

11  you see Matrix, M-a-t-r-i-x, Gateway check-marked here under 

12  services application.  That's check-marked, and then so is 

13  this.  There's two check marks.  Again, leading a reasonable 

14  person to believe that they're one in the same.  Then go 

15  look at their quote hardware agreement.  Well, what does 

16  that say?  A hardware agreement.  Again, M-a-t-r-i-x 

17  solution are you applying for?  Gateway.  That same box is 

18  in the service application.  Why would it be in two 

19  different places if they weren't guaranteeing that the 

20  543.67 includes service?  Because Mr. Estok even admits that 

21  the only way the box, their own lawyer's term to substitute 

22  for the 543.67, can produce a Novergence savings is if 

23  there's service.  That 543 included the box and the service.  

24  Can't be separated.  

25               More important, they were promised that 
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 1  there's no obligation unless we get you out of the Logix 

 2  agreement.  That ought to be thrown out.  And, obviously, 

 3  they were on notice.  You get to believe part, all or none 

 4  of what Mr. Estok says.  And for -- the time line is 

 5  telling.  They start receiving complaints by customers, so 

 6  they start insulating some more.  They start doing 

 7  holdbacks.  They increase their holdbacks.  And then for 

 8  them to come in and say, oh, well, we really paid $32,000, 

 9  yet we know that they only paid $11,400 plus, and that this 

10  holdback money went into an account that's controlled by 

11  IFC.  IFC owns this account.  Nobody else owned this 

12  account.  

13               In opening statement, Your Honor even caught 

14  what the defense lawyer was trying to disingenuous opening 

15  argument where he said, well, we paid 11,400, and we would 

16  have paid the rest in another 60 days.  And you asked 

17  something about that.  You said, wait, wait, wait.  What is 

18  that?  You read it on your screen.  The wording there was, 

19  we would have paid.  Guess what?  They never did.  They now 

20  are trying to come in, collect not only 11,400, but 24 plus 

21  some other money.  Plus, they have a proof in bankruptcy -- 

22  a claim in the bankruptcy court.  

23               Your Honor, this case ought to be thrown out 

24  for fraud in the inducement; it ought to be thrown out 

25  because of unconscionability; and it ought to be thrown out 
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 1  because they're not true holders in due course.  They knew 

 2  what was going on.  They knew people weren't getting their 

 3  service.  You know what, sometimes you buy stock and it goes 

 4  bust.  That's what these guys did.  They want to guarantee 

 5  that when they buy a stock, come hell or high water, we get 

 6  to win and we get to collect on our stock.  Well, life 

 7  doesn't work that way.  The business they're in is a risky 

 8  business.  That's what it is.  

 9               Fraud in the inducement, unconscionability 

10  and the fact that they knew about these complaints prior to 

11  them prevents them from being holders in due course.  And 

12  without all those necessary elements, we win our declaratory 

13  judgment.  It ought to be zero, and we ought to get awarded 

14  attorney fees.  Thank you, Your Honor.  

15                   CLOSING ARGUMENT

16  BY MR. HOLLINGSWORTH:

17               Knowing about the financial condition of 

18  Novergence or whether Novergence was successfully installing 

19  the T-1 lines doesn't even get close to the level of 

20  knowledge they would need to show to bust a holder in due 

21  course presumption that we're entitled to under Texas law.  

22               If I understand, Judge, and please bear with 

23  me just a little bit.  I think there are only two theories 

24  of fraudulent inducement here.  The first one is that 

25  Novergence procured the execution of the rental agreement by 
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 1  promising that Novergence would only enforce the document if 

 2  it was able to get Plaintiff out of its prior agreement with 

 3  Logix.  That's one.  Two, that Novergence fraudulently 

 4  induced Plaintiff into executing the rental agreement by 

 5  representing that it would provide services along with the 

 6  equipment that was rented on the face of the contract.

 7               THE COURT:  Okay.  Let me tell you what I 

 8  heard.  What I heard was that Novergence wouldn't sign the 

 9  document unless they took care of those things.  And there 

10  would be no fraud.  

11               MR. HOLLINGSWORTH:  Okay.  Whether Novergence 

12  said they wouldn't sign the document or not, that's another 

13  matter.

14               THE COURT:  Okay.  

15               MR. HOLLINGSWORTH:  And I'll come to that.  

16  So you're saying that the difference between that and the 

17  way that I stated the second one, you would have it read 

18  that Novergence fraudulently induced Plaintiff executing the 

19  rental agreement by representing that it would not execute 

20  that rental agreement until services were installed?  

21               THE COURT:  No, until the Logix contract was 

22  gotten rid of.  

23               MR. HOLLINGSWORTH:  Until the Logix -- so 

24  there's -- okay.  Okay.  So that bears on No. 1.  Okay.  So 

25  let's look at that first theory though about Novergence 
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 1  procuring the execution of the rental agreement and saying 

 2  that it wouldn't execute it until it had gotten them out of 

 3  the Logix contract.  

 4               First, I'd just like to bring out to the 

 5  Court again their claim for bringing the fraud was based on 

 6  this master agreement that they had, and that somehow they 

 7  were turned on to the idea that there were services due 

 8  under this contract only after they looked at that rental 

 9  agreement.  That's not what ended up being tried, Judge.  

10  And I do think that this Logix contract thing is in late.  

11  They clearly could have disclosed it.  They admitted that 

12  their own client knew about it when he wrote a letter in 

13  July of '04.  Fortunately, even though the Court's going to 

14  consider it, they failed miserably in carrying their burden 

15  of proof.

16               So what do you need?  You need a material 

17  misrepresentation.  Let's talk about fraud in the 

18  inducement.  The Plaintiff claims that the material 

19  misrepresentation was that Novergence would get them out of 

20  their Logix contract.  You needed the representation to be 

21  false and you needed -- and you needed the speaker to have 

22  made the representation with knowledge that it was false at 

23  the time.  Mr. Lownds stated expressly yesterday that his 

24  fraudulent inducement claims were supported by the Formosa 

25  Plastics case.  Judge, I urge you to apply Formosa Plastics 
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 1  to this case and to this promise.  Because if you do, we 

 2  win.  

 3               If you'll look on page -- and I'm sure that 

 4  opposing counsel is familiar with it.  If you'll look at 

 5  the, the -- do I have the wrong one?  

 6               MR. LOWNDS:  No, I thought we were arguing 

 7  facts.

 8               MR. TRUSEVICH:  I thought we were arguing 

 9  facts, not the law, or I would have gotten into this, 

10  Judge.  

11               MR. HOLLINGSWORTH:  Well, I'm going to talk 

12  about it because I'm arguing the elements and whether 

13  they've satisfied the elements of this particular 

14  affirmative defense.  The facts are what's not there, Judge.  

15  Okay?  Because it says the evidence -- oh, let's go back to 

16  the -- let's go to the bottom and let's -- the mere failure 

17  to perform a contract is not evidence of fraud.  Rather, 

18  Presidio had to present evidence that Formosa made 

19  representations with the intent to deceive and with no 

20  intention of performing as represented.  Moreover, the 

21  evidence presented must be relevant to Formosa's intent at 

22  the time the representation was made.  

23               And counsel's familiar with the facts of 

24  Formosa.  In that case, the Supreme Court had powerful 

25  evidence from inside the alleged fraud feasor.  If you'll 
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 1  look there, it says in the part that's underlined in red, 

 2  the director of Formosa's civil department admitted that 

 3  Formosa had secretly decided to set up its own delivery 

 4  schedule in order to save money.  That directly contradicted 

 5  the language that was inside the bid package and the 

 6  contract that Formosa had put out for bid, and then the 

 7  contract that they had executed.  

 8               So, what they had there was what the Supreme 

 9  Court said that it needed, what it said that they had to 

10  present evidence that Formosa made representations with the 

11  intent to deceive.  They had internal evidence from the 

12  fraud feasor.  The best they were able to do was get 

13  Mr. Estok to say that he didn't know.  He didn't know what 

14  they knew.  There has been no evidence from inside 

15  Novergence that they had what they would have needed in 

16  order to satisfy the Formosa Plastics type fraud, which is 

17  what they're claiming on this promise.  And that is that not 

18  only were they unable to, to get them out of the Logix 

19  contract, but that they knew that they weren't able to at 

20  the time, and they did it to induce them to sign the 

21  contract.  It's absolutely impossible for them to get there.

22               Then the second claim is that the Defendant 

23  acted in reliance on a representation that they, that they 

24  were, or that the -- I'm sorry.  Pardon me.  Oh, the 

25  reliance needs to be reasonable, Judge, on the Logix 
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 1  promise.  Mr. Anderson admitted on the stand -- Mr. Anderson 

 2  admitted on the stand that he didn't believe that they would 

 3  be able to get them out of the Logix contract, that 

 4  Novergence would be able to get them out of the Logix 

 5  contract.  He admitted it.  Any reliance on that promise or 

 6  anything following from that promise was, as a matter of 

 7  law, unreasonable.  When he says, I knew they couldn't do 

 8  it.  He says, yeah, but they told me if they could, that 

 9  they wouldn't execute the document.  They don't get there.  

10  Not even close.  

11               And so I would just, you know, point the 

12  Court to this turned out to be a case about fraudulent 

13  inducement.  But they didn't get even to showing an 

14  underlying claim.  If Novergence were sitting here and you 

15  had the testimony that you had here today, they couldn't 

16  meet fraudulent inducement as to Novergence.  And then you 

17  take what we would have to have known.  It's not that 

18  Novergence might not be able to meet that.  It's not that 

19  Novergence might not be able to meet the service 

20  requirements that they allege.  And it's not that Novergence 

21  might not be able to get them out from under the Logix 

22  contract.  We would have to know that underlying fraudulent 

23  plan that they had decided to make these alleged lies, that 

24  Novergence had decided to make these alleged lies to talk 

25  the customer into signing the lease.  That's what we would 
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 1  have to know.  Not even close, Judge.  I appreciate your 

 2  time.

 3               THE COURT:  All right.  Hang on a minute.  

 4  I'm going back over this.  See, I do read it.  Just a 

 5  second.  Okay.

 6               MR. TRUSEVICH:  Your Honor, I'll exercise my 

 7  one minute since I am the Plaintiff and I get to close.

 8               THE COURT:  He does.  

 9               MR. HOLLINGSWORTH:  I thought we were going 

10  to do this on the paper after the five minutes and five 

11  minutes, Judge.

12               MR. TRUSEVICH:  Judge, I am the Plaintiff.  I 

13  get --

14               MR. HOLLINGSWORTH:  We said five minutes and 

15  five minutes.

16               THE COURT:  Plaintiffs get to do a rebuttal. 

17               MR. TRUSEVICH:  I went four minutes.

18               MR. HOLLINGSWORTH:  You went six.

19               MR. TRUSEVICH:  Judge.

20               THE COURT:  Okay.  Well, do you want another 

21  minute?  

22              REBUTTAL CLOSING ARGUMENT

23  BY MR. TRUSEVICH:

24               First of all, I do want to thank opposing 

25  counsel.  I know we get hot with each other, but Kelly and 
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 1  Brandon have been nothing but gentlemen to us in this.  And 

 2  they did a very good job.  And what I do want to say, Your 

 3  Honor, just in closing is -- what I do want to say in 

 4  closing, Your Honor, is, first of all, when someone tells 

 5  you with these letterhead, IBM Lucent Technology, there's no 

 6  reason to disbelieve they can't do it.  

 7               Second, they never got a letter from Logix 

 8  saying, hey, they tried or et cetera.  There is a fraudulent 

 9  scheme.  And most important, Judge, even in his five minutes 

10  when he could have had six, they still can't get away from 

11  Abby's bullet point, an IFC employee that's acknowledging 

12  that they were promised something that isn't in the 

13  agreement which induced them to sign.  It's nowhere in 

14  there.  They didn't even address it in their closing 

15  argument.  And the reason is they can't.  Judge, this should 

16  be thrown out along with the 500 other and 50.  But the 

17  difference is, Judge, that this won't affect the other 550 

18  because this is a small, small portion.  This is one that 

19  when you asked him, are these like other ones, and he says, 

20  well, small majority.  If people were getting service back 

21  in January, et cetera, that's a different story -- 

22               THE COURT:  Small majority?  

23               MR. TRUSEVICH:  Well, small minority of the 

24  cases.  But, Judge, you still can't get by the fact, and 

25  they've never addressed it, that they were acknowledging 
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 1  that there were promises outside of that document that 

 2  induced them to sign it.  And that's it, Judge.  This is the 

 3  end of the case right there and then.  We win.  That's it, 

 4  Judge.  Thanks for your time.

 5               MR. DARCY:  Thank you very much, Your Honor 

 6  for letting me to appear in this case.  I appreciate it.

 7               THE COURT:  If you'd wanted to say something 

 8  else, I'd let you.  

 9               (Proceedings concluded)
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